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APPEAL FROM ORIGINAL CIVIL, 
Before Mr. Justice >, R. Das Gupta - 





and Mr. Justice R. S. Bachawat. "m 
The State of West Bengal * -> Civil 
" y. 1957 
z Van 
B. K. Mondal & Sonse Jens d 


e 
Indian contract Act (Act IX of 1872)—Seetion 70—Scope 
and applicability of—Interpretation of words—“Lawfully”— 
“Actionable wrong" — Government of India Act, 1935—Section 
175 (3)—Section 70 of the Contract Act if hit by—Liability of the 
Province of West Bengal— Indian Independence order, 1947, 


The following elements should-exist before one can invoke aid of Settién 70 of 


the Indian Contract Act :— 
(a) The delivery must have been lawfully made; 


(b) The person who delivers the goods must intend not to do so 
gratuitously, 


(c) The person who receives the goods must enjoy the benefit thereof, ' 
If these thtee elements are satisfied, the person who receives delivery of the goods 
ls bound to make compensation. 


There is nothing in any law forbidding any person ftom delivering goods or doing 
construction” Works except In compliance with the terms of a contract. Relief under 
Section 70 is granted on an entirely different footing. It is not a relief granted on the 
footing of a contract and therefore the question whether or not the contract is invalid 
*s wholly immaterial for the purpose of determining whether relief under that 
section would be given. f 


Ram Nagina Singhav. Governor General in Council (Dfollowed, 
* Anath Bandhu Deb v, Dominion of India (2) dissented from. 


- 5 Original side Suit No. 155 af 1955, 


(1) 11949) Ba LL? 275 
(2) (1955) 9? LJ. 9 
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E use of the word iss? in Section 70 do v {not pré-eupbose a relationship 
of such a najure' that óne can imply that the preson wh% dhi the act had a right to 
. act Bn behalf of the other person and dan look for. compensation, The- relationship : vis 
created by the. section itself, iege other “words, if the conditions: meñtiched-in the 
"Eres and a rightfitccrues in favour of one 


party and corresponding ligation on the o her, - ye need not have been. a prior. 


reiationship. —. iw E 
` Pallonjee Eduljee. & Sons y. ane Lonala City M uniclpality dj 
e s Nr pu 2: e A v o eee ^ 7 . referred to; ^. 


Mer c i x NE 
- The word uJawftlly” NE id- Section 70 -has -been cud differently" in 
different decisions, It Is difficult.to lay down, any positive test which can be:sald fo i 
apply to all cases under Section 70." One.test may be suitable for one, particular : set 
of- ‘circumstances but It may fall ir? the case óf another set of circumstances. Perhaps: 


by a negatlve process one can arrivé at the true import -of the word ‘lawful’, The : 


: meaning of thg- “word “lawful? can- be better expressed b by- saying that things which are ' 
Rot unlawful e. gi fraudu' enit: of done "wich ir, intention to create .evidence forbidden. 
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a The Sian under Sectlon:70 doer not arise out Of a contract, Secticns 69- ard 


-70 of the Contract Act were specially framed to meet cases in which, while-no Gontract 
l -can be said ‘actually to existi: justice ‘and equity require that. a person 
. has been ‘done -or. money has been -paid by another of which he ¢ enjoys the benefit, l 
such other not intending to do thee, or make payment gratuitously, should Te- 


“for "whom an act 


‘imburse or compensate the per: $0 doing such act or making such psymente |. 
_ Palloniee Eduljee & "Sons-v. The Lonala City Municipality: (1 ) 
^ Suchand' Ghosal_v -Balaram: M ardana 8) referred to, - ^ 
^ - 
"The obligation ipaa by. Section 70 nat being « an obligation under or ed by - 


any “contract, Section- 175(3) of- the Government of tadia- Ad; 4935, f which udi 
-. contracts, doés not apply toa case-under Section. 70. 


. A request by a person | who had no authority to make it; ‘fs no € lL- 


Union Ji India » Lom Singh (3) . referred to. 


—— 
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" There c: can be : an ac ees wrong which Fie not uim out of a breach of contract 
and at'the same time . . does not answer.to the description of a “tort” | as it is understocd® 
-The word "wrong" in ordinary legal Janguge means: ‘and, sigpifies 
“Privation of nght."' An act is wWieingful if it Infringes the legal right of another and 
oe means nothing else than that ic affords grounds for action in law, 


a State of Tripura v. Y. e Province of West “Bengal 
° l De e ates (y (orte to. 


r - 
‘ 
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(y LLR., 1937 Bom 782, 


(2) (1910), L R. 38Cal.—1 = . Nt EO ve 
(3)- (1951) 89 C, L. J. 342, ^ 9 MN 
(4) A. LR, 1951 S.C. 331. (1951) cR * wu 0 
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„The cause of action In.theipfeserg: wR- TEREN of an; er wtorg: piber.. ` Civil 
- than, ‘a :breach of, cogtræt „-having~ arisen in. the Province of West Bengal befate the 1957 
Partion, the liability to pay compensation , therefore Has defolved. on the Stat of è e Uy 
West Bengal, in view of clause 10 of the Indian InpBadence. (Rights, Property and , The State of West 
Liabilities) der, Die po : Map n T bon 
j SO en du cM a Bk Mondal & Sons. 


filie plaintiff, a firm of Suilders arf &ontractois executed, certain construction works l 
for Government undef the directions of Government officers. lt appeared, however, © S.R Das Gupta J 
_ that the-officers had no authority from the Province of Bengal to enter into the agreenenty - 
as laid down in Section. 175 (3) of.the Government of India-Act..1935. The Govern- 
ment having refused to. pay the amount due on the bills, the* plaintiff brought the 
o Present suit for recovery of the amount. The ‘defence of the Government, in rone i 
was that the contract was unlewtul and: ‘unenforceable, E oe : 


-X -4 3 >è 
Tg E aM ^ = xs 
" a d n 


 Held—that the c case came s Section 70 of the Stes Act ag the Govérninént 


Was liable to pay the compensation. ` Soa gp i m. <5 e 


Suit for recovery ` amounts dius for construction works ` 
executed by the plaintiff. for Government. : -7 LIT ~ 
. The material. facts will, ,appear from the judgment- 

2 Advocate General and Aroon Mukherjee for the Appellant - 


v $& K Datta ahd:M. M. Sen forthe Re PROOI 


The jieu “of. the ae was. as - follows. Es 
S, R. Das Gupta, J J This js an appeal against the judgment January, 4 
and decree-of G; K. Mitter J. dated the 22nd May 1953.° The 
facts leading nd this AE are as follows : — 
The Plaintiff: firm carijes on. bithe as builders and 
contractors. On the 8th Feburary 1944 the said- firm offered to 
put up certain storage and- godowns at Arambagh. The said offer 
e was made/*5in Writing "and it was. accepted by a letter dated the 
12th February 1944 from: the department ‘of Civil Supplies to the : 
plaintiff. . The. said-work was completed and the bill for the same 
. was duly paid in July 1944, On the 7th April. 1944 the Sub- 
divisional officer _Arambagh, requested the plaintiff firm to submit 
certain estimates for certain other. constructions to be done at 
Arambagh. The plaintiff's case is that he submited his estimates 
for the qaid works apd on the’ 20th “April 1944 the Additional 
Deputy Director, ! Civil Suppljes visited ` Arambagh and verbally 
directed . thé- plaintif sto proceed- ‘with the construction in e 


P. 
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EMI accordance with the estimates submitted. *¥he constructions in 


Lr question wete, completed and a bill for Rs. 2,922/8 was duly 
* subifitted for payment. , The said amount has not yet been paid 
‘and is now disputed by the defendant, the "Prgvince of West 
B.K. Mondel E Sons. Bengfl. On the 7th April 1944, the ‘Sub-divisional Officer, 
= Arambagh, requested the plaintiff "firm to submit estimate for 
SrReDas Cupta, J. certain other constructions at Khanakul. On the 18th April 1944 
the Assistant Director, Civil Supplies, wrote to the plaintiff firm 
asking it to proceed with the work. On the 26th April 1944 the 
Subdivisonal Officer, Arambagh, also asked the plaintiff to proceed 
with the work immediately, the said Works" were completed and 
a billl for Rs. 17,003/- Was submitted by the plaintiff firm. These 
two bills, that ig, one for the sum of Rs. 2,322-8-0 and the other 
for the sum eof Rs. 17,003/- have not been paid and the present 
suit out of which this appeal arises was filed on the 22nd May 1949 
for the recovery of the said amounts. The Provience of. West 
Bengal the defendant in the said suit, filed its written statement 
denying its liability to make any payment to the plaintiff for the 
said construction. At the hearing before G. K.e Mitter, J. a 
number of issues were raised but his Lordship in his judgment 
accurately summarised the questions which arose for his Lord- 
sbip's determination in the said suit. They are as follows : 


The State of West 
Bengal 


*(a) Was there any valid and binding contract 
between the plaint ff and the Province of 
Bengal for the construction of huts and 
shed at Khenakul and Arambagh ? 


(b) If there was no such contract, can the- claim 
` of the plaintiff against the Pfovince of 
Bengal be sustained under the Provisions of 

section 70 of the Indian Contract Act ? 


(c) Did the agreement between the plain iff and 
e the Province of Bengal become void or was 
the same discovered to be void and if so, 
was the province of Bengal bound to make 
" compensation bo the plaintiff for the 
advantages recetved under the agreemefit ? 
n . 


[1958 icH COURT - $ 


e *? e 9 
e : e , 
(d) Was the plaintiff’s claim barred by Civil 
En limitation ? 1957 
$e. (e) Has the liability of the province of Bengal e = 
p The State of Wes t 
» devolved ‘upon tbe Province of West Bengal Bengal 


under the provisions of Indian Indepeadfnce v. 
B.K. Mondal & S 
( Right, Property and Liabilities ) Order, ae 
1947 7" S.R Das Gupta, 
l A 





On the first of these questions the learned Judge came to fhe 
conclusion that there was no contract or agreement binding on the 
° Province of West Bengal firstly because the provisions of section 
175(3) of the Government of India Act, 1935, which inter alia 
requires that all contracts made in the exercise of the executive 
authority of a province shall be expressed to te made by the 
Governor of the Province and all such contracts sftall be executed 
on behalf of the Goverpor.by such persons ard in such manner 
as be may direct or authorities and, secondly, because the persons 
who directed the plaiatiff to put up the construction had no 
authority to enter into such eontracts with the plaintiff in that 
behalf.- ° 


On the second question the learned Judge came to the conclu- , 
sion that section 70 of the Indian Contract Act was applicable to . 
this case and that the Province of Bengal wes bound to make 
compensation for the said «constructions at Khanakul and 
Arambagh. On the third question which is really a question as 
to the applicability of section 65 of the Indian Contract Act, his | 
Lerdship held in favour of the appellant in the Province of West : 
Bengal On the last two questions his Lordship held against the 
appellant and came to the conclusion that the suit was not barred 
by the law .of limitation and the liability in this matter devolved 
. on lhe provinee of West Bengal. In the result, His Lordship 

epassed a decfee in favour; of the plaintiff for the sum of Rs, mE 
19,325-8-0 with interest on Judgment debt at six per cent and COSts, 
Against that decree the Province of West Bengal has filed tbis 
appeal. ; : 


e The learned Advocate General appearing on behalf of the 
appeallant , raised several grounds in support of this appeal, 
The first ground urged by him was that section; 70. of. the Indian 


* i a e 
P 


l e "ME Md 
6. s 1 CALCUTTA faw JOURNAL — ' | 1958], 
4 o i | 
Civil Contract has no application to the present cfe, In suport of his 
1957 .said contention the learned Advocate General sufnritted before 
_ as thag as there was a'request matie by the officers of the Govern- d 


"he State of West 
Bengal 


Ve 
„K. Mondal &-Sons : 


ment section 70 of the Indian Contract Act, can have no applica- 
tion tô shis case, The short answer to this contention to my mind is. 
that the request in this case, as the learned Judge found, was made 
`R. Das Gupta, by a person who had no authority to do so. It is now well settled 
^ that a request by a person who had no authority to make it is in 
law. no request at all. For this purpose refererice may be made to 
thé. decision of -the Division Bench of this High Court in the case 
of Union of India Vs. RERNE ERI Singh (1), s 
In my opinion —: this contention of the learned 
Advocate General Cannot be accepted as sound. 





The learned Advocate General then contended before us, and 
this -is the most important part of his argument that the act in 
question in this case could not be said to have been done 
‘lawfully’. He urged that section 70 of the Indian Contract Act 
provides; that a thing done must be done ‘lawfully’ before any 
liability can be imposed upon the person for whcse benefit the 
thing i is done, He submitted that the word ‘lawful’ has a restricted 
meaning and it presupposes a relationship of such a nature that 
one can imply that the person who did the act had a right to aet 
on behalf of the other person and can look for compensation. 
In support of that proposition the Learned Advocate General 
referred us to passage in. Sir Dinshah Mulli's book on Indian 
Contract Act at page 373 where the learned author states as 


follows : 


: “By the use of the word ‘lawfully’ in this 

. ‘section the Legislature had in cgntemplation 
~ cases in which a person held such a relation . 

"E . to another as either directly to create or 

: refsonably to justify the inference that by _ 
some act done for another person the person » 
doing the act was entitled ,to look for . 


e . 
. 
- 


- 


e (0) (1951) 89 Co be Jn 342e ^ > eo. 


4958] |. . .  - — — aH covki 
* compensation: ‘to the person : for wbom it was 
-doné 7 


It may be mentioned that. the learned author in making the said® 
observation relied upon a decision of the Allahabad High Caprt in 
the case of Chedi Lal. gnd others Vs. Bhagwan Das and others, 
(1). In that case thefe is no doubt an observation of Mr. 
Justice Straight to the appeal as: contended by the learned 
Advocate General on this point. This view taken by Mr. Justice 
-Straight was also. accepted in some decisions of the Bombay 
High Court.But in a later decision of the said Lordships of the said 
Court wholly diagreed with the view. taken by Mr. Justice Straight 
*see Pallonji Eduljee and sons Vs.*The Lonavla City Municipality (2) 
Mr. Justice Tyabji who delivered judgment ig that case pointed 
out the fallacy in the observation of Mr. Justice Straight on which 
the learned Advocate General ‘relied. His Lordship after 

eferring to the pone One of Mr. Justice Straight observed as 
follows :— . 


"It, reads in the word ‘awfully’ the exis- 
tence of a. relationship before the act was 
done, Viz -such a relation as either 

(1) directly creates, or : 

(2) by implication reasonably justifies the- infere- 
nce that by doing some act the plaintiff.is 
entitled to look for compensation to the 

. defendant. 
But the very purpose of the section is to lay 
down in what circumstances such a relation 
must be taken to exist, viz, in what circums- 

e tances the plainiff may claim that his act has 

directly created or reasonably Justified the 
inference that he is entitled to compensation." 

His Lordship proceeded to observed as follows := 


“But in fact giving to the- word ‘lawfully’ the 

significanee that-Strdight, J. wishes to give it, 

"renders the section tautologous- and futile : 
uo -for sre to the suggested interpretation 


Y J a 


° (19 (1888) L Li Rite All 234 7 | Oe ME 
(2) 1. L. R. 1987 Bom 782 pem A 4 1 
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E $ Ex the section: provides that where a person 
1957 i , holds such a relation to another as to create, 
EE e t l 
ETA i OF justify an inference that by some act done 
* Bengal TRE by him for anqther person eompensation is 
BK. Mondal & Sons E -aes l . payable, in such a case if he does some some 
E PX : act, compensation shall be payable to him 
~R: Das Gupta, , : viz where compensation is payable, it shall 
ils be. payable.. f : 


- =-~ The obsevations will, « on the be hand, be 
~- - misleading; if under guise of giving a meaning 
a - zm - to Ihe word ‘lawfully’ the Court proceeds to 
E ar e § & determinó, according to its own light and 
-et inclination, and not according to the terms 
- .. *  - of section 70, whether the. plaintiff already 
stood before doing the act, in such a relation 
that. he became entitled to compensation. 
What the section does is to direct the Court 
to consider the plaintiff to be entitied to 
compensation where uk relatiofi laid down. 
in the section has arisen" 


-~ 


I entirely agree with the view taken by Mr. Justice Tyabji in the 
said case of Pallonjee Eduljee and sons Vs. The Lonavla City Muni- 
-cipality (1) in my opininon also, as observed by his Lordship, the 

. relationship is created by the section itself. In other words, if the 
conditions mentioned in the section are fulfilled, a relationship if 
law arises and a right accrues in favour of one party and correspon- 
ding obligation on the other. I cannot accepts the proposition that . 
there must be a prior relationship, as-supgested by the learned 

. Advocate General, before the section can come into operation, 
That would be, in my opinion, reading something in the section 
which is not there. The test which Mr. Advocate General wants 
to lay down for determining: whether sec. 70 would be applicable ° 

or not cannot be applied to all cases coming under section 70 of 
the Indian Contract Aet." For example this test cannot bé applied 
. to the case mentioned in illustration (a) of section 70 i. e. where 
A, a tradesman, leaves goods at B's house by mistgke and B treats . 
“the goods as his own. Can it ‘be said. in such a case fhat there 


(1) LL.R.(1997) Bom 782 — TTE 
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was*a prior relationship between the tradesman "and. the person.. 


at whose house-the e goods have been given by mistake or that there 
must be such a relationship before tradesman who gives delivery 
of the goods by mistake would be entitled to get payment for 
the same. In my opinion, this contention of the learned Advocate 
General must fail. 


The mesning of the word ‘lawful’ appearing in section 70 of the 


Indian Contract Act cgme to be considered in various decisions | 
of this Court and of other High Courts and different -tests have 


been laid down in those decisions. Those cases have been 
summarised in the Case of Nagendra Nath Roy vs. dugal Kishore 


Roy (1) decided by a Division Bench of this Court. — After referre - 


ing to those decisions and to the ‘tests laid down therein for 
determining the meaning of the word ‘lawful’, Mukherji J. finally 
came to the conclusion that in his Lordship's opinion, the 
existence of an interest may be generally a test as to the lawful 
character of a payment but even if an interest were not shown 


to exist payments on account of another, if lawfully made, would: 


generally be provided for by section 70 of the Act. In other-words 
his Lordship did not try to give any definition « of the said word 
‘lawful’. . 


~ 


The test laid down in by the case of Damodara Mudaliar V 
Secretary of State for India (2), which was one of the cases 
considered by Mukherji J. in his said judgment was that when tHe 
person for whose benefit the act was done did not disapprove of 


the same, the act can be said to have been done lawfully, ln ` 


another case, namely, the case of Chedi Lal Vs’ Bhagwan Das (3), 
the test laid down was that there must be the existence of a prior 
relationship between the parties and the relationship would be 


such as would ‘create a-right or from which it can be reasonably . 


inferred that the*party doing the -act was entitled to look for 
compensation for it. This is the test which the learned Advocate 
General in his argument before-us-wanted us to follow. In the 
case: of Ponchkore Ghose Vs Hari Das Jati n Lancelot Sanderson 
(19 (1925)*29 C.W.N. 1052 ° 
(2) (1894) LLR. 18 Wad 88 


(3) (1888) LL.R, lt All 234 
(4) (1916) 21 C. YV.N. 394 
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C.J, has qualified the test of interest by saying that it “must be"a ' 
lawful interest. Again, in the case of Suchand Gkosal Vs Balaram 
Mardana (1), Jenkins C.J. obseryed that the terms of section 70 
of the Indian Contract Act are unquestionably wide, but applied 
with discretion they ‘would enable the Courts to do substantial 
justice in cases where it would be difficult to impute to the persons 
concerned relations actually created by contract. Thus, it 
appears that different tests have been laid dowh in different cases 
for determining the meaning of the word ‘lawful’, In my 
opinion, it is difficul? to lay down one positive test which ean 
be said to apply to all cases- under section 70 of the Indian — 
Contract Aot, One test may be suitable for one particular set 
of circumstances but it may fail in the case of another set of 
circumstances. Perhaps by a negative process one can arrive at the 
true import of the word ‘lawful’. The meaning of the word "lawful" 
can be better expressed by saying that things which. are not un- 
lawful e.g. fradulent or done with an intention to cfeate evidence 
forbidden by law, are lawful. In any event I can not accept the 
contention of the learned Advocate General on this point." 
Some difficulty has been created by the fact that . 

P. B. Mukherjee J. in a recent decision of this Court Anath Bandhu 
Deb Vs. Dominion of India (2) has come to the conclusion that if 
a contract with the Government is invalid for non-compliance with 
the provisions of section 175 (3) . of the Government of India Act 
1935, the act ofthe person in question in either supplying goods 
or doing works of construction for Government cannott be held to 
belawful. In that case also there was a contract with the Dominion 
of ‘India which was held to be void for not-being entered into in 
accordance withthe provisions of section 175(3) of the Government 
of India Act, 1935. The question arose whether or not the plaintiff 


- could get relief under section 70 of the Indian Contract Act. P. B. 


Mukherji J. negatived that contention and in dealing with that 
int, his Lordship observed as follows : 
a "It cannot, in my judgment, be said that 
a person ‘lawfully’ pays money to the 
Government when contract with the Govern- 
0) LLR. *38 Cal 1 V i 


1958 ] - í - .§.. - HIGH COURT- j if 
b m 
-.°  . . — ment in order td- be enforceable is requ- è sa 
red. by Statute to be in a particular form 1957 
but the person disregards that form, The” mae 


intention, of Section 175 3) of the Government 
E -of India Act is clear however harsh it may He Moki ondal & TN 
- appear in individual instances. That inten- 
tion is that the administration is a vast orga- "S.R. Das G Gupta, 
nisation and in order to make the adminis- 
tratton and the public exchequer liable, 
4 ordinary prudence requires that any an 
- every proposal and accept: nce by any 
acting on behalf ofthe vast adtninistra 


The State of West 
zs gal 






On behalf of the appellant, it was urged on the authority of the 
said case that, in any event, if a contract becomes invalid by reason | J9 () 
of non-compliance with the provisions of section 175(3) of the 
Government of India Act, the act in question of the party, who 
renders service to the Government, cannot be said to be lawful. I 
have given careful cosideration to the view expressed by P. B, 
Mukharji J. in the aforesaid case but Iam unable to accept the 
same In my opinion, there is no prohibition against executing the 
work for or on behalf of the Government. All that section 175(3) 
of the Government of India Act lays down is that if one wants to 
enter into a contract, he must do it in the form which is prescribed 
therein, That section nowhere prohibits a person from executing 
e work for the Government. Icannot agree with P. B. Mukharji 
J, that because the contract itself cannot be enforced in law, not 
"being executed in „the form as prescribed; the act in question 
is Hot lawful. This view taken by P. B. Mukharji J. is contrary to 







question observed as fellow: — 


"SUR . "The following elements should exist befor 
E - one can invoke aid of seclion 70 (aj. The 
delivery "must have been lawfully made. (b) 
„The person who delivers the goods must "* . ° 


(1) (1949) 84 C. = J. 275 
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GM i =. tes l "intend not: to do so gratuitously. (c). The . 
1957 .... "T . 2 2 ` person who yeceives the goods must enjoy 
Qo EE the benefit thereof. If these three elements _ 
Te xe up ate satisfied, the person who receives deli- 
er ee - .” very of the goods is bound to make compen- 
. Mondal & Bo - 
B ——— i je t . sation. Where delivery is made under a 
SR, ai Gupta, BE contract which is void is the delivery unlaw- -` 
s "070 ful? In order to.be' a lawful delivery, it 


“need not be delivéry under a contract. If 
l - there was a contract, it would not be'gece- 
> + + uU C Bary to invoke the aid of section 70. There - 
¿© isnothing in any law forbidding any person 
1 from delivering goods : toa party except in 
. compliánce with the terms of a contract. 
The fact that the goods were delivered under 
S ba. ee ues | an agreement which did. aot- fulfil the 
m UE rus s vae statutory - requirements- “dogs . not, in my 
sss .. =. Opinion, make the delivery unlawful There 
-. . + dsno .proyision any where in the Goverment 
- ` of India Act or any other law prohibiting . 
l . delivery . of goods to Government except 
> under -a contragt........eeesisee em Res 
~ Relief under section 70, hawavers is granted ` 
` on: an entirely different footing. Under 
l , , that section,the plaintiff has to prove delivery - 
ES : ^ mot intending to do so gratuitously ‘and the. 
2 . benefit of the delivery must be enjoyed by - 
|. 7 the. Government. There is nóthing in the e 
"m MET . ^ ,.  , section against which the Governor General 
ee i > da Council require any rafeguard. - 


A i O 7^ In my opinion; the. observation. of S. B. Sinha I to which I 
have just now referred, clearly illustrates the legal position in this 

- matter and I respectfully agree with the reasoning of his Lordship. 
. In my opinion also, there is nothing in any law forbidding any 
person from delivering goods or dejng construction. works 
except in compliance with the terms ofa contract an. I also agree 


-= - 
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e uL 7) 
. 


with bis. Lordship that the relief under sectiop 70 is granted on an 
entirely different footing. It ig not. a relief granted on the footing 
of a contract and’ therefore the question whether or not the 
contract. is invalid i is wholly ámmatefial for the purpose determin- 

ing whether relief under that section would be given. AsS. B. 

Sinha J. pointed out, relief would be given if the three condition 
laid down in the section are conipllied with and not on basis of a 


oes 
e.- 


There was an appeal against the said decision of Sinha, J. buti 


. the view taken by S. B. Sinha, J: as to thé effect of section:70.was 


€ 


not dissented from. Although the Court’ of Appeal disagreed. 


with the other view expressed -by S. B. Sinha J. in.that' case. 
namely that relief can be given both under section 65 and-under 
section 70 of the Indian Contract Act but there:was no disagree- 
ment on this point. In a recent decision of a Division Bench of 
this Court Ranendra Nath Pal Vs. Commissioners of Dhuliyan 
Office (1) Guha and Guha Ray J. J. E took the same view on 
this question as was taken by Sinha, J. 8 


— 
- 


` It should be noted that Tyabji, J. in the said case of Pallonje£. 
| Edulji and Sons Vs. The Lónavla City Municipality (2) al8o held that 


the obligation under section 70 was not an obligation under 
a contract, {should also mention that in a full-Bench decision of 
the Allahabad High Court Nath Prasad Vs. Baij Nath (3) the 
same view: was taken, namely, that the obligation under section 
70 does not arise out of a contract, Their- Lordships observed 
as follows. 

i BE "Chapter V of the Con: ract Act orii 
PTS » ' * for” “certain relations. resemb;ing those 
EL . created by contract", and sections 69 and 70 
_ seem specially framed to meet cases in which 
" while’ no ‘contract can be seid actually to 
=“ exist {and to imply one would involve a 
e e iesort to legal fiction ), “justice and equity 
l : " requires that a person, for whom an n act has 


j : 
(1) (1956) A. 1°R.Cal. 203 
(2 1L R. 1937 Bom 782 
(3) (1880) I. L. R. 3 AIL 66 TET 
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". " a. 4 ` ahother of wifich he enjoys the benefit, such 

_ other not 4ntending to do the.act or make 
or. compensate the person doing such act 
or. making such payment". 


r 
- 


It is interesting to note that while their Lordships referred to 


justice and -equity asthe bgsis for enactment of section 70 of the 


Contract, the same: view seems also to have been taken by Jenkins 
C. J. in. thé case fo which I have already referred, namely, 


Suchand: Ghosal Vs. .Balaram Mardana (1) -I have, therefore, come 
to the conclusion that the view taken by. P, B. Mukharji, J. cannot 
be -accepted as laying.down the correct proposition of law on 
m E r, , "PEN 

The jenne Adios General in the course of his argument 
on this point referred us, to,the decision of the Supreme Court 
in the case of Chatturbhui  Vithaldas Jasani Vs. Moreshwar 
Parrshram (2). In my opinion the decision in that case does not 
affect the question. which is now before us.. Their Lordships of 
the Supreme Court did not give a decision on the question as to 


. whether or not Section 70 of the contract would apply to a case. 


where the ‘contract with the Government failed for- not being 
entered in- to the manner laid down in sec. 175(3) of the 
Govenrment, of Indian Act 1935. "The, specific question. which 
their Lordships hid to decide was whether sec. ?(d) of the 
Representation of the People Act was applicable to that case an 
what their Lordships held was that the said section did not require 
that the contracts at which it. strikes should be enforceable against 
the - Government. All -that was required was that the contracts 
should be for thè supply of goods to the Government and the 
contracts in, question were just that and so were hit by .that 
section. It. should be. noted that their Lordships in that case 
held.in fact that the person who acted for the Government had the 
authority to do so’ and therefore, aitheugh the Principal e could 


(1) (1910) 1, L. R. 38 Cal, 1 7 . 
(2 (1954) S. C. A, 373 


m 


"been done or ron has "been paid’ By 


* the payment gratuitously,. should ré-imburée 


© J 
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not be sued -because-the contract Was not In"proper “form, the 
contracts , were void, their. Lordships held that case came under 
section 230 (3) of the Contract “Act -~and there was nothing £d 
prevent ratification of ‘the contracts the position in the case which 
is now before us is: different because the person who acted on 
behalf of the Govt. had no authority to do so. 


There is only other point of the léarned Advocate General 
relating to this matter which remains to be considered. 


The learned Advocate General contended before us that section 
70 really implies a contract between the parties, According to 
him if what is contemplated in section 70 happens, then there is a 
cantract between the parties and the provisions of section 
17513) of the Government of India Act, 1935, would be attracted 
to it. I am unable to accept this contention of the learned 
Advocate General. In the first place, the obligation imposed 
by section 70'is not an obligation under or created by any 
contract although the relationships created by the said section 
may resemble to those created by a contract. This has been the 
effect. of the decisions to which. have already referred. That belong 
so, section 175. (3) of the Government of India Act, 1935, which 
applies to contracts does not apply to a case under section 70 of 
the Contract Act. As already indicated by me, the relief is given 
not on the basis of a contract. I am, therefore, unable to 
accept this contention.of the learned Advocate General, 


J 


The T ground ind by the learned Advocate General in 
support of this appeal was that even ‘if section 70 of the C Contract 
Act , applied to this case and the ‘Province of Bengal 
wis liable . fof this transactions, that liability did 
not. devolve on the . Province of West Bengal under the 
provisions of The Indian Independeüce.  ( Rights, Property and 
Liabilities ) Order, 1947, It should be noted liability was incurred 
before but the suit was filed after the partition of Bengal. "This 
point has been dealt with by the learned "Judge i in his judgment and 
I agreo with his reasoning as ealso his conclusions in the matter, 
The material clause to be considered is clause 10 of the Indiari 
Independence ( Rights, Property and cn Order, 1247, 
which interalia reads as follow, — - 
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" , 
Cu. eT Pe a j 
ipid hM et “10 (1)... "Where ‘tnmediataly ' -before- "the 
eo IST, a LUN s the appointed- day the ‘Governor General- 
cU me 0.00 79: 5777.77 - jg: Council? is subject to any liability in 
Mei oo vas 02 7 77 s. 7 Qo respect of - an actionable wrong other than 


- 
= - = N* 
-— x L 
ES = r - * - H 
- 


E K Mondal & Sons ` breach of contract, - “that ‘liability shall; (a) 


where -the cause of ‘action’ arose wholly 


i) 


i wu e UNA ur e : z 
S. R. EA Gupta, > m, _.. «within the territories which, as from that: 
: t fe ES oy day, are. thé territories of the Dominion of 


` India, be a liability $f that Dominion; . ...-. 
..42). Where immediately before the appoin- 
D : , ted day ‘the’ Province of Bengal i is subject to. 
l lords el e . any.such liability as aforesaidm- that liability. 
TOR Delo. - Shall, (a) where the cause of. action’ arose - 
i .wholly within . the t territories ‘which, as from 
that day, are the territories of the Province 

2 ww igs . of East Bengal,. be a liability of" that 
Pu = d Province, (b).. where the cguse of" action. i 
arose wholly within the territories which, 
nrw . .. 88 from. that day, are the territories of the 
su dM ` Province’ of West Bengal, be a liability of 
oe a “ that” “Province: and (c) in any other case, be’ 
B joint liability of the Provinces of East 

and West Bengal". M MC 


' The "earned Judge has found. and that finding } nae: not been” l 
challenged before us that in this case the entire:cause of- action:. 
arose within the Province of West Bengal. The only question to be. 
decided is whether itis an actionable wrong other than breach of ` 
contract. . Tf it is then there. can be no question: that the "Province: 

B of West Bengal would be liable. in my opinion, : it js an actiona- 

l -ble wrong other than breach ‘of. contract, I have already said 
thas the obligation. arising under ` section 70 is an. obligation 
imposed by statute on certain conditions happening as mentioned 

-in the. said section and not an obl gation arising under à 
contract. ` That being so, the worng complained of cannot be a- 
wrong arising out of breach ‘of any contract. - It is, therefore, 
clearly a wrong. other than a breach of ‘contract. Thé -only 

T T question which may be raised i is whether thtre aibe an actionable. 


(1) (1951 J A. L R. 5. C, 33; (1951) $c Ril 0o pe onu 
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wrong not arising out of a breach of contract nor adswering the 5 Civil 
. description of tort as understood in the Emglish law. This point 1957 
has. been. made-amply clear in the judgment of Mukherjee J. ¢n hue eod 


a decision of- the Supreme Court in the case of The State of The sae ER 
Tripura v. The Province of East Bengal. (1) Mukherjee J. in 
dealing with this question observed as follows :— B.K, Mondal & Sons. 


. * © SR. Das Gupta, Jo 
"In my opinion, there can be an actionable ^ 
: wrong which does not arise out of a'breach of 
contract and at the Q28me time does not 
answer to the deScription' ofa ‘tort’ as it ig 
understood in English Law : aad if the plain- 
tiff's allegations are correct, it is An actionable 
wrong precisely of that type which we have in 
the present case”. 


His Lordship further observed as follows : 


" “The word “wrong” in ordinary legal 

language means and signifies “privation of 

f right ". An act is wrongful if it infringes the 

legal right of another fnd “actionable” means 

nothing else than that it affords grounds for 

] action in law. Ordinarily, the word “injury” 

is used in the same sense of actionable Wrong, 

while "damage" in contrast. with injury 

means loss or harm occurring in fact whether 

. actionable as injury or riot.” In English law 

= "tort" is & species of civil injury and sois a 

e breach of contract ; but it is not quite correct 

e to say that the two together exhaust all forms 

of actionable wrongs known to English law. It 

is true that.a tort is often described as wrong 

~ independent of contract. As a legal definition 

this description as I shal! show presently, is 

T “not quite accurate and unless taken with 
7 Yos : certain lifnitations is apt to be misleading", 

$ e e i ` . 

— "(0 ALR. 1951 S. C. 33 4 (1951) S. C. R. 1 
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the quantum decreed in favour of the Plaintiff. 
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e 
- That being the position in‘law. I have no difficulty i in holding that 
this is an actionable wrong and is not a wrong arising out. of a 


Breach of contract, that is to say, it Is a Wrong othér thana breach 


of contract. J have already mentioned that section 70 creates a 
right and a corresponding ‘obligation. If that right is infringed, 
if becomes a wrong. 1t also becomes án actionable wrofig because 
* such infringement affords a ground for an action in law. That 
` being so, I dd with the conclusion reached by the learned judge 
on this point. : " 


As for the TS limitation;the learned Advocate General 
“conceded before us that if we hold that section 70 applies and 
- there is a dtvolution of the liability in question on the Province 
of West Bengal, then the ‘claim: is not barred by limitation. 
Having come to the aforesaid conclusions, that section 70 
applies in this case and liability has devolved on the Province of 
West Bengal, 1 hold that there is no question of limitation. 

1 should mention that the appellant did not cofitest before us 


) 


The result, therefore, is that all. the contentions of the appellant 


fail and this RBS is dismissed with costs. 


Cetified for two Counsel. 


Two months’ time is grantéd to the defendant appellant to make 
payment of the compensation claimed in the suit. 


R. S. Bachwat, J :—1 agree and I desire-to add a few words 
on the question of liability of the defendant under section 70 of 
the Indian Contract Act. In this connection it is necessary to bear 
in mind the facts of this case. | : 9 


The plaintiff did the work at Arambagh and Khanakul at the 
request of Mr. Jaffri, the Assistant Director of. Civil Supplies and 


and Mr. Chowdhury, S. D. O , Arambagh. Neither of *these 


officers had any authority from the Province of Bengal to make 
the request t to the plaintiff. There. was no agreement either, expreds 
or implied between' the plainiff and, the Province of Bengal. 
There is. therefore, no agreement which is «pid or which is dis- 
covered to be void and section 65 of the Indian Contract Act has 
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RO application. There is, therefore, no scope for any argument 

„On the basis of the decision in the case of Union of India v. 
Ramnagina Singh (1) that section 70°of the Indian Contract Act 
has no application becduse*the case comes within the ambit of 
section 65 ofthe’said Act. — — Zr l 


r . 8 n : 
Neither Mr. Jaffri nor Mr. Chowdhuri purported to enter into any 
- contract on behalf of the Province of Bengal with the plaintiff. This 
is not a case where an agent of the Government cam be presumed by 


- section 230,3) of the Contraet Act to have contracted personally 


on the authority of the decision in the case of Chatturbhuj 
Vithaldas Jasani v. Moreshwar Parashram & Ors.(2) because the 
contract which he entered into on behelf of the Government 1s 
notenforceable: against the ,Gowerninent by reason of non- 
compliance with the  provisions*of section 175(3) of the 
Government of India Act, 1935.. 

The work was certainly done at the request of these officers 
but it was done under circumstances in which it is not possible 


. to imply that the officers personally promised to pay for the 


work done. There is, therefore, no scope for any argument that 
the work was done in course of performance of a contract 
between the plaintiff and the officers who requested bim to do 
the work. -- Do l 

The plaintif did not do the work ia performance of any 
agreement between him and the Province of Bengal or between 
him and the officers who requested him to do the work. 


The materials on the record clearly show that the plaintiff did 
the work for the Province of Bengal. Credit was given to the 
Province of Bengal and not to the officers. ìt is impossible to say 
on the materials on the record that work was done for the officers. 


- 


]n agreement ` with his Lordship Mr. Justice G. K. Mitter’ E 


o 


algo hold that the plaintiff did not intend to do the work gratui- * 


tously and also that the Province of Bengal has enjoyed the 


" benefit of the work. : 


The real question, therefore is, was the work done lawfully ? 


« 1) - (1951) 89 C. L. J. 342 
2 (1954) B. C. A, 373 


x id à = e 


o 
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The Indian Contract Act does not define the word ‘lawfully. ats : 
Attempts have been made 4rom tjme to time to define that word ° 1957 e 
but such attempts have not been succassful. The authorities now Nu suf o 
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make it clear thgt the benefit of the section is not limited 
to persons standing In some particular relation with another : see 
Pollonjee Eduljee and Sons v. The Lonavla City ‘Murlicipality (1) 
Damodara Mudliar and Ors v. Secretary of state for India, (2) or R. S. Bachawat, 
to persons having.any interest in the work done Nagendra Nath Js 

Roy and others v. Jugal kishore Roy and others (3)1 think also 

that this conclusion is supported by illustration (a) to section 70 R 

of the Indian Contract Act. 


I am also satisfied that the work done cannot be said to have ° 
been done unlawfully merely because it was done for the Govern- 
ment without the protection* of a contract in confornity with 
the provisions of section 175 (3) of the Government of India Act, 
1935. That section does not prohibit the doing of any work for 
the Government without a contract On this question there 
appears to be a conflict of opinion between the Judgment of his ° 
Lordship Mr. Justice Sinha in Ramnagina Singh v. Governor ` 
General in Council (4) and that of his Lordship Mr. Justice 
P. B. Mukharji in the decision in Anath Bandhu Deb v. The 
Dominion of India.(5) After giving very anxious consideration to 
this matter with respect I prefer the opinion of Mr. Justice Sinha 
on this point. 





`~ 


No doubt the fact that a contractor has done vod: for the 
Governmest without obtaining the protection of a contract 
binding upon the Government is a consideration to be borne in 
mind in determining whether having regard to all the circumstances 
of the case the work of the contractor can be said to have been ° 
done lawfully. The Court must closely scrutinise all the facts and 

" circumstances of each case in order to find out whether the 


workwas done lawfully d 
I am, however, unable to hold that the work must be said to 
have been done unlawfully simply Decause it was done without a 
contract executed in conformity with e PEAME of section! 75(3) ° 
I (D) LL.R. 1937 Bom. 732. (2) (1894) I.L. R. 18, Mad 88, " 
(3) (1925) 29 C. W.N, 1052, (4) ALR, 1952, Cal 306 , ° 
(5 (195537 C. L, J. 9 . 
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of the Government of India Act, 1935. > -3 


* , 


wig finding i= ` 


"The leatned trial J udge has recoraed the follo- 


~ 
- E 
Led . —- 


LÀ e e e 
“The plaintiff never had any doubt about the 
. fact thateno agreement-of any kind had been 


entered into between it and the Province of 


Bengal but that it acted bonafide and wgs , 


through out under ‘the impression that due 
sanction to the work would be given and its 
bill8 would be paid without any hitch......... 
I cannot believe that th® partners of the plain- 
tiff firm did not know that Government work 
had to be sanctioned by proper agithorities in 
a proper manner. Ido not doubt the bona- 
fides of the plaintiff firm in any way and it is 
well known that during the period of the war 
contractors -were being asked to proceed with 
works immediately on the representation that 
proper sanction would be received as a 
matter of course, but that the advent ofthe 
sanction would mean a delay which could not 


' be brooked during the emergent conditions 


then prevailing". 


I am in complete agreement with this finding of fact. 


The learned Judge has no doubt found that the persons who 
made the request had no authority on behalf of the Province of 
Bengal : to rake the request and also further found that the: plain- 
tiff at all material times knew that the officers making the request 
had no authority from the Province of Bengal to make the request, 
The position, therefore, was that the plaintiff did work without 
any request from the Province of Bengal and knowing that there 
was no request from the Province of Bengal to*do the work. To 

_ found a cause of action under section 70 of the Indian Contract 


Ac? it is, however, not necessary to show that the: defendant made 


any request to*the plaintiff to do the work in respect of, which he 


makes a claim. 
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No doubt the plaintiff also did work without waiting for formal 
sanction and without obtaining a formal contract executed in 
conformity with the provisions of section 175(3) of the Goveétp- 
ment of India Act, 1935, but the situation was abnormal. The 
Craergent situation caused by the war brooked no delay. Respon- 
sible officers were pressing the plafutiff to proceed with the execu- 
tion of the work without any delay and without waiting for formal 
sanction. It has not been and it could not be argued that under 


* these circumstances the work done by the plaintiff was an officious 


interference with the affairs of the Province of Bengal. 


The plaintiff bonafide believed that formal sanction would be 
given by the Government for the work which he was doing and he 
would de paid without any hitch. "There was justification for this 
belief. The plaintiff had done other work in a similar 
manner without obtaining formal sanction and without 
obtaining a contract as required by saction 175(3) of the ^ 
Government of India Act, 1935. For these works the Province of 
Bengal assumed responsibility and later paid the pl&intiff. 


The letters dated the 18th April, 1944’ 5th May, 1944, and 12th 
February 1944 show that presumably the Deputy Director of Civil 
Supplies as also the Additional. Deputy Director, Civil Supplies 
were the senctioning authorities. The materials on the record 
show that these authorities were aware that the plaintiff was exceu- 
ting the work both at Arambagh and at Khanakul. With regard 
to the work at Khanakul the letter dated the 5th May,1944 shows 
that in course of execution of the work the plaintiff requested the 


Deputy Director, Civil Supplies, to take necessary action to enable 


the speedy completion of the work. No objection, whatsoever 
was reised at any time during the progress of the work by the 
Province of Bengal or any of the officers who represented the 
Province, : e 


The materials on the record also show that the Government 
urgently needed the work which was done by the plaintiff. The 
Government accepted the work as soon as it was dore and üsed. 
it for its benefit. ° - 

In these circumstances I am satisfigd that the work was done by 
the plaintiff lawfully for the Province of Bengal. , 

In Suchand Ghosal v. Balaram Mardana, (1) Ghief Justice Jenkins - 


bserved : 
(I) (1910) I, Le R. 38 Cal. y 





i958] — ^ .. * ttt COURT ^ - e 33 
l AC . ' ""The terms of section 70 are ‘ungflestionably Civil 
Wide but, applied with discretion they 1957 
enable the Gourts to do substantial justies be 


in ` cases. where it^ would be difficult to 

impute “to the persons concerned relations py Mondal & Sons 

actually created by'eontract. It is’ how- 

ever especially incumbent on final cowrtse 

T c. l of. fact to be -guarded and circumspect in 

: i 26 thejr. conclusions -and not to countenance 
acts OT payments that really officious"'. 


The State of West 
Bengal 





R. S. Bachawat, 


_ Thave jealously scrutinised the facts of this case. The work 
: done by the plaintiff was neither illegal nor unlawful. It was not 
and could not be suggested that the plaintiff had any sinister 
motive in executing the work. It is not suggested that there was 
any collusion between the plaintiff and Mr. Jaffri and Mr. Chow- 
dhury. This is*not a case where the plaintiff has officiously inter- 
meddled with«he affairs of the defendant. To uphold the claim 
in this case is not to countenance an act which is really officious, 


Pi 


l am totally unable to agree with the contention of the learned 
Advocate General that section 70 of the Indian Contract Act 
creates a. contractual obligation and that in substancé and effect 
the Province of Bengal is sought to be made liable on the 
footing of a contract. It is settled law that section 70 of the 
Indian Contract Act imposes a statutory obligation. The obligation. 
created by that section is not cotractual in its nature: see 
Nath Prasad y. Baij Nath UZ) Suchand Ghosal v». Balaram 

* Mardan, (2) Pallonjee Eduljee and sons v. The Lonavla City 
wo’ Municipality. 2 

: = 

The learned nm cate General did not argue that thé Province 
of Bengal is not bound by the provisions of the Indian Contract 
Act, nor did he argue that the word “Person” in section 70 of 
the'Indian Contract Act is wide enough to embrace the Province 


of Bengal. ° 
e. . e ^ ` 
(1) (1880)°I. L.®. 3 All 66 i m e 
V . (2) (1910) IT.R. 38 Call 
E (3) ,.LL.R. 1937 Bom 782 
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Cwil Indeed.the learned Advocate General frankty confessed that’ 
1957 ° this is a^ case in yhich the Province of Bengal was under a 
=e moral obligation to pay the plaintiff. An obligation of this kind 

The State of Wes “4. $ a i : : 
Bengal which is, apart from the provisions of section 70 of the Indian 
v. Contract Act, a moral and a naturaleobligation is by the provi- 


B.K. Mondal & Sons: sions of that section converted into a legal obligation. 


R. S. Bachawat, e 
* JJ. 





"I am satisfied that the Province of Bengal is justly liable to pay | 
compensation to the plaintiff for work done by the plaintiff for the 
Province of Bengal lawfully and without any intention to do the 
same gratuitously. "he quantum of compensation awarded by the 
learned trial judge has not been challenged before us. 


€ - 
N. G. Mitra ı Solicitor for the Appellant 
D. N. Saha Solicitor for the Respondent 
RON. C. Appeas dismissed 
: e 
^ . e " 
. P * e 


* e 
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: nes 
S a UR .:° CRIMINAL REVISION ^"  ,.. lo’ B e 
€ uc: .. Before Mr. Justice N. K. Sem ^^ ^ * ' E 
: "The Eta n CUITUCRDOM Municipality z ps eee 
DS x e : l e- j p ‘ p 
RR PUER Ghosh. E I oe EE "ER v 


Bengal Municipal Act. ( Ben Act XV of 1932 )- Section 501—Come Uoc 
< plaint under. how to be tried-Séction 3 (38)- “Owner®Definition of Pener 
by force--1t “owner”. UP LAC MEE ae e Us 1957 

2. ^ A Complaint under Section 50l-of the Bengal*Mupicipal Act, 1932, gd 

“should be tried , as 8, summons. case under Section, 218 Cr, P. C. Warrant 

‘ progedure in such a ase is illegal | and vitiaggs, the etrial, But where ¢ a. charge 
* ig framed tô- ‘which the aee is asked to plead, an os of retrial is not 
;nécemary, - à v TE = e ud 

^ Me ieu whe forcibly Occupies aroom is not an oŵner as- defied 

in Section 3 (38) of.the Bengal Municipal Act. He is therefore not liable to 


be iR QM nader Bectlon 501 of ms Act. 


“© 


~q 


- 
um NS Lek AT 


. Reference under Section 438 Cr, P. C. pO. EDO xg XE SEES OS 
"The material facts. will appear: dom. the. Judgment RI 
- f - Nalin. Chandra, Baneyjee-. for the. Petitioner: ~> ~ 
2 S. S. Mukherjee, Nirmal Kumar -— for thé oppdalte 
: .Party.- . - > pe o 
The J vn of the Court. was 88 follows: : ae C 
ero Zoe e E "0. 75 3 i iv ogee 


N, K, Sen : J--This is ‘4 Réferenóe ünder'section 438 of the 
Code of Criminal Procedure made by the Additional sessions 
judge, 24-Parganas, recommending that an order of Conviction of 
the accused under section 501 of the Bengal Municipal Act. 1932 
and a sentence of fine passed there: under by shri T. B. Singh, 
Magistrate, 1st class, .  Barrackpur, . be ‘Set aside. - The accused J 
a Was further ‘sentgnced to pay;a daily. fine of Rs. 3/- with effect 
from the 1s& June, 1957... In his letter: of reference the learned 
judge has pointed out that ‘the order passed by the learned 
Magistrate was bad on two grounds, first the learned Magistrate 
followed <a procedure’ .-not:- warranted by: law and- next on a 
consideration of the quens whether -on this ground” there: shonid 
Te. ib JW PR QE RO wu cp ay 


t7 7. Qdmifal Revision Case! No. 94 o£ 1957-25: : 3.8 5o 


e v 
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a be a retrial the ‘learned judge -held that the accused not being 


1991 . . the owner of the “héldirige could not in:any:event be convictetWin 


The Chairman,North the presenticase. : :He: therefore, thought thatit -wouid be useless 
Municipality "te order a retrial- and a as "eros he recommended that the accused 


V Ghoth Should be acquitted 02 200 Vc 
KEEN occi Mau 7 
dé PEE ee The: iodid da- this Ciso- was- buds ‘on -8- a: charge 





LS ede section 501 of the Bengal Municipal Act CAGUXV “of 1932 ) 

MW “for ^having "liífringed the provision” ‘ofsthe ‘Act vby- unlawfollv 
"cómfnencing, carrying . on Of “Completing - the . building. work In 
Holding no.. 101 word 'No. 5 of Nawabganj S; B.-Road. - I$ was 
alleged that the work of construction and alteration were taken 
up Word the sanction of the: S ra ni 


-a - 
x -- - a 
(aix B a : T 
- 7 
~ - 
pec n - - 


The Procedure that the learned Maghstrate adopted Was 
one not warranted by law. -This Case should, have been tried - 
under the procedure for trial summons cases. It, Appears that on 

& the 12th March; 1955 the-iicetised" appeared in Court'but'he was 


not examined under the: provision ‘of section 242 ofthe:code of .. 


- Criminal :procedure;- On: the - tiext ‘day; that is, on the 6th june, 
1955, the accused was present and the-learned Magistrate forth 
with examined -one : prosecttion ‘witness. ‘On the next <ffective. 
day, that is, on the 6th March 1956, two more witnesses were 


. examined ang the Joarned REE Tate Ix an horder.. 


a i it b 
i 2 =- = A P _ 


^) 


: 
^ Doe. - 


253 : ^ Accused: present. Two P. Ws. ‘examined. ^ Warrant 
--1.* procedure . followed: ' Charge framed. upder section 


MEX UE Bengal Municipal ’ ‘Act. Charge read over and 
Ji v. 2 ""explined to the: accused who pleads ‘not gallty. 
sS 7 “fo "16th “May, 1956 for Cross* examination, ‘and 


ore i we Accused before," is 


hoo ve “o $ 
B 4 
^ ° Se & m Um m uem 


due Why.the karned Magistrate ene ene the wattani 

procedure : 4s. not clear. -This -was-clearly : ap Mlegality land ‘would 
"vitate the trial because ‘upto the point where, the charge was 
framed, the accused:was not-told in: “accor daticéiwith "the: provision 


1958 4 LUC D VQUIÍGHCOURTO C 
of section. 242 of the code of Criminal Procedure what the. charge 
' «ffalnst him: was. The importance" of the: znonobservance. ‘of the 
_ provision of section 242 of the: Code ;of . ‘Criminal’ procedure, 

: however, bas lost. much of "is^ force in as: much the charge dn 

»this case was -framed to -whith : the-accused ‘was askéd to plead. 
-In this-view, therefore, -it-is-not- ne.essary to ‘send es case c back 
for a retrial,- dia i eee. Sea o 


_— -— 


=. = 
. . e 
^ * es - d Te 


* 
» 
=--> ena mcn zi voe = ^ R yai 


at 
- V „~ we ee 


If apperas, iswara that another very important point 
arises-in this-case. Section “501 of the Béngal Municipal Act 
( Act XV of 1932) makes the owner of (he building punishable 
by a a fine, “Owner” has been defined In section 3 (38) of the Act. 


-— ir = 
va 


® x € — 


Owner” includes the person for the time being 
receiving the rent of any land or building or of 

_ any part of any land or building whether on his 
oWn account or as agent or trustee for any person 
or’ society or any religious or charitable purpose, 
or as a receiver or who would so re.eive such 
rent if the land, building or part ther: of were 
let to a tenant." 


I have examined the evidence -in this case and find that 
P. W. 1 has stated in.his cross examination that he did not know 
to whom the holding belonged P. W. 2 stated : 


* Refugees" then occupied those ghars. I know accused 
Keshab ( fdentified ). He has forcibly occupied anet iled “ghar”, 


* P. W. 3 has also stated :- 


“There were 3 ‘ghars’ of which one was forcibly occupied 
by accused, That was after 1950. 


The defence of the aceused "ii that he was not the owner 
but fas.a refuges and had forcibly occupied the ‘ghar’ question 
- j . e 


Criminal 
e 1957 
A ad 
' The Chairman, North 
Munieally 
' Keshab Ch. Ghosh 
"MR, Sen 


“oo 
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Eidos . and as such he was not liable to be prosecuted ‘under fhe provision ' 
7:195? e cof section 501 of. the ` Acf; ."Thelearned- Judge ín his lettefof 
erence has’ pointed >this out and was ‘of opinion ‘that the 
- Bartackpore evidence clearly was shat the accused was not the owaér-of the 
prr d ‘għar Ihave also as examinéd tbe eviderice myself and Iam 
"Keshab Ch.Ghos -fully satisfied: that the accused was not the owner within the 
Au OE Sen difinition of the Act. The prosecution of the accused under 





e e 
X. section 501 of the Act was, therefore, not justified. 
. ; » P . oF 
^ ` ~ df he R R 1 l * x s ; > oak 
MC .thia ylew, | t J eierence ls. aocepted and the : accused 
acquitted. A 4... in oh ne 
(Jh is z n tox ~4 S NE z * c t. 
í n ’ * r C^ ory ES 
~ ag r . t fte * * 3 ` 
" Reference accepted 
e 
R. N. C. Accused acquitted 
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26 haute eee * APPELLATE CAVE: i > Exe ur. Sibofskcid 
5 bítu) ETE nm 9 SA M [4 bru faʻa iosa Ca (i re “| ids ap (s . 


ef ca Walt Mr, Justice. Renypaada aia: Siete 


^ 


UA ya PSs hes PEN 1237 T “youre ie. ‘, |? 


ADHAR R ,CHANDRA, SBN dead) -and,, in. his; place, . - 
uU sonas, DURGA NARAYAN, SEN. cay ote lo 


P - - 
eyo ulpa on E REDE ola ust ito eU. a GO 
r * [d a - 
wae ard ak sin dtt Vio de ppre qc de aw Be x48 


"A r * - * 2 
Peelin tors re! area DLG Ub aly wm es IUT lotita ufe 


PHANINDRA, -NATH-SEN ,& ORS.» . aipe 


MT E 


The, Bengal Tenancy Act WHIT of 1885) —Under-raiyat having occupancy 
pue can 'tránsfer ‘holding without ‘consent ae landlord 
ections 48E, 43G(2) and 26B. ATE TON -Of:.. Bee ae cue aha 


‘Oni ran iriterpiefation pof. Section o48F, ‘sub: a p Scctioti-48G ... 
and. Section; 26B of. ihe, ponpa, „Tenancy, Ach, st, 10 oa ku eeban. 


~Hėld:-—thef holdi ‘of iant under raiyat in hwhiclr:he 'has' ix obi 
occupa noy, is transferab le without the- em iof. his; immediate landlord, .—., 


iSujt ifr: A S "landlord... ot SES 539 che qoa 
aub chen Bheaumnahb guy of ini: LbB5vizi iB Mosaic tatoo 


Phe matoia: Facts mill appear.fror m the judgment., 54-.inpi 
J. K. Sen Gupta, Bankim Chandra "Roy tok the’ Appellant.” : 

n a Rislundra: «Wath ySarkan, „Sailendra , Nath; Banerjee- and 

ail i Haridas| Chatterjee for: the (omens oct Guy antt teas 


byes $ E ~j A, POI O3 Tnn’ 


The judgment of the Couxt was as follows: — 


Beth ROOL tens To SS Hath ts eua queer uev yq. a ? 
Renna Mukherjee, Jai Th his appeal, raises a. Pure ques. 


tion of law; ‘namely, whether the “holding of an under-raiyat 


in: whi e has ay right of joccupancy is transferable without , 
IMa l? ` 


the, gon sent, “of. his imm ediate, landlord.’ The question :. has. 


Pose hs CL? 
arisen, jay the following, "m Ti yd eines "ca: 59.98 IST doa 
Deceased Adhar Chanar Sen, the predecessor-in-interest of 
substituted dppellánt. Durga Narayan-Senj Senjingtituted:the suid out 
of ‘which! thiy’appeal has arisen for recovery? of khas! i possession: 
ofhtw6!plotsd of Jand* upon! ‘a-ideclaration’ of his: raiyatd sights 
thefeto! ST hel two oO plots have been trécordedsds basta: lands?in"i 
s int wba us hed syibDizminv P biai s an Ias 
peal. fro PES of- 1 against , judgment. - 
sf ‘Sx B. DO ie su Sub: Aii Court, Zitat Bor dvd 
dowd 18 of.f049-/dated: .fhe (26 th:pf Eebruary,i9 prcafirmingthe 


Tul. DEDE us : an ? 21, pnsif ast Fouts, Baray an, dated the Sho 
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Civil Khatians Nos, 273 and 512 Of Mouza Dubrajhat and one 

1957 Nalinakshya Pal has been recorded as a Korfa-raiyat under ° 
Adhar Sen in respect of both the plots. The jama of one f 
(dead) in his the plots is Rupee 17- per year and of the other only -/4/- as 
place QUIA N. Ber year. The recording’ of'fhefe two' Korfa tenancies: was 
v. challenged by the plaintiff of the trial Court as erroneous as 
Phanindra — he claimed khas possession of the lands against the two defend- 
EN ants of the trial Court alleging that the latter had not 
Mubheton a] acquired any right to the disputed lands by their alleged 

SU! purchase from the heirs of Nalinakshya. 


The defendants. contended in the ‘trial Court that the 
entries in the C.S. refords were correct and the plaintiff Was 
not entitled to khas possession of the disputed lands because 
defendant No. 2 of the trial Court who was wife of the ‘other 
defendant, had acquired a valid title: to the lands by ‘purchase 
from the heirs of Nalinakshya’ Pal. - The trial Court upheld 
this contention of-the defendants and decreed the suit in part 
declaring plaintiff's raiyati right to the disputed lands, but 
dismissed his claim for khas possession on tlie finding that the “ 
entries in the C.S. record: were correct. ° 


This decree against which the plaintiff preferred an appeal, 
was affirmed by thé lower Appellate Court. So the plaintiff has 
come to this Court in Second Appeal. 

“3. d pe Se Big J 


-= 


It has already been stated that the original plaintiff died 
during the ‘pendency of the appeal in the Court and his son 
and heir was substituted in his place. Original defendant No. 1 
also died during the pendency of the High Court appeal and 
his heirs weré substituted in his place." The, substituted minor - 
respondents were represented by Mr. Chatterjeé in this Court. 


2 NEC EI E E bum =~ 

.. Mr. Sen Gupta appearing on behalf of the plaintiff appellant 
submitted that he-is not in a. position to’ controvert the con- - - 
current findings of the Courts below that. the presumption raised 
by the entries in the: record-of-rights, has not. been. rebutted and 
so it should be held that Nalinakshya had an under raiyati 
inicréstin. che disputed lands" which had’ been ‘purchased. by 
the'-respondents from: thé heirs. of.-Nalinakshya: . Rut Mr. Sen 
Güpta contended that this purchase was made without the con. . 


= 


-— 


T = T c. ma cis ETE 25 th 
19594". s SP HIGH COURTS I, 3v 
: ° 
sent ^of- the inimediate’ landlord: Adhar? Sen: and “go "it is^ not Civil . 
valid -against-!him "or. his" successor-in-interest.’: vico Ne nU os 1957 
~ 5 Fr. VN ERI e tal emm 
: Adhar Ch. Sen 


In the above connection reliance was placed by Mr. Sen, (dead) in his 
Gupta on séction 48F'of the Bengal Tenang, AC which rwns place pes N. 


P 


in' the following terms: — |". * V 


is a re ee ee ee us T ee abe Mhanindra 
tiè / We dup d ES E UT Eod EDS. -. Nath sen 
| The holding of af under jraivat*shall descend^in the: i 
"same manner as other immoveable property, -but; subject * Reviupada ~i 
Mukhes jee, J. 
to the provisions of sub-section (2)~of séction: 48(G), shall 
‘not ‘be aa except SET d consent of the land- 


lord. i m i ! 2 Lo ^ 


Ig E prise ena- 9: CO ac et my T^ SS -, 
. ao t 4 - l eo. kr > 





Mr. Sarkar pae on behalf of the- E con- 
tended, on the other hand, that the disputed holdings were 
under raiyati holdings in which the tenant ‘had.an occupancy 
right and. so the transfer: would be"governed by: sub-section (3) 
of section 48G of the Bengal Tenancy Act and'the consent of ; 
, the immediate landlord would not: be necessary. for the validity . 
of the transfer of such holdings as against ‘the immediate land- 
lord. Upon án interpretation of section 48F and 48G (s) of 
the Bengal Tenancy ‘Act read with- section 26B of the same 
Act, I am-‘of opinion that 'this:contention. of Mr,” Sarkar i 


sound and m(üst be'given effect to." =~ QUAE Monks. onde 
Re : ge E s zb É ups. apo OES p 


Ll 


Section JBE of the Bengal ‘Tenancy: “Act lays down that thé - 
‘holding. of an under raiyat shall not`bë transferable ‘except oe 
the consent of the landlord ‘subject! to” the’ -provsioris ‘of süb- 5 


section (2) of section 48G of the" ‘same > -Aict. This‘ vaublecdtion” 
runs in the following t terms: s + b ba " 


; sata "A 
£I Vo H à yoy 
23i " RE WS ee at LEN E A 


; (2) Every under raiyat who" “has-a diia of occupancy ^ " 
in his holding shall have; as, regards his: immediate land- 
'. ford, all the, rights and liabilities of a 'raijat'v ‘with a right ' 
of occupancy, asset forth. in— momwGec um "E, lc 


= ENS ae cA PEE - 
IM s QU EA s '. 


— (i) Chapter V other, than those conferred or imposed” 


aby sections 20, 21 and 23: Le rM : " 
icu jc o cL ERE. 
; Gb. Sections. 65. né 'and vs so far’ aic possible, ad arid; ^ 
eae BODES Gerag sears: 
T NE 29 23 359 m SOS xd 35785 wor 
di) Chapter ZI- E a eb dg x 
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Adhar Ch. Sen ' 


dead) ‘in his' 


place Durga Nu 
Sen: 


v. 
Phanindra ! 
Nath- Sen : 


Renupada `` 
Mukherjee, J. ' 
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e 
cand his holding, as against such landlord, shall: be. deemed». 
to be the holding of an occupancy raiyat Tor the purposes ; 
e 


of the said sections of Chapters." e 


kd t 
} 2 dM : DEUS A © a dr os 


eL he closing àvords of the aboye sub-section that the holding. : 


of an under-raiyat who has a right* of occupancy in his holding -: 


as shall, as against his landlords, be deemed to be the holding 


of an-occupany. raiyat: for the purposes of „the Sections and 


€hapters mentioned in sub-section (2) of. section. 48G. ane; very 
significant. “From the above sub-section of section 48G ‘it will 


be ‘clear that the provisions, ‘of section. 26B, of Chapter V. of 


the Bengal Tenancy Act will govern the ‘holding of an ‘under 


raiyat, who has got a rifht of occupancy in his holding. Sectian 


bowl E z z 
E f t me , 7 i] ^ i Prod laido’ 
4 


26B uns as: follows D ^5 


« 


, - v 
^ 1 - 
F st 4! , cid (ja! 7 1 4 NN Uu t be AST aff "à ,! ID. 


jor “The holding of:an.‘occupancy-raiyat: ora share or as, 


` s portion thereof, together, 'with.-the right sof occupancy r: 
therein; shall-:subject to the’ provisions of. this Act; -he;. 


; iĉapable! of being- transferred: in' the same manner. and. to, 
athe same extent jas. other immovable property P r5. ca 


€ Sit 1 


ng 


To 1 r- z - 4 H 
D , + "i E l a l 7+2 po ‘ 4t j Urs. a rt "at 


‘It section 26B, and sub-section (2) of section ,48G.are;, 


read together, ‘then the conclusion will become. irresistible that ; 


only such limitations on transfer. would ;apply ,in the, case of, a. - 


transfer by an under raiyat having a raiyat of ocupancy as 

apply in the case of a raiyat with a right of occupancy. The 
fo. * iue told Y d 1 ' 2d ean gt d 

consent of the landlord not being necessary for the validit . of 


= * - faa 
lord, such consent is also unnecessary in the, case of transfer , 


* . » .* . , . 1 
of an under raiyati holding in which, the under raiyat has a’ 


right of occupancy. There does not appear to be anv decided 


case, on, this ‘point. At least none could be pointed.out by 
the learned; Advocates on either side.. The above conclusion 
however, seems to:be inevitable mpon..a proper, interpretation 
of section 48F, sub-section (2) of-section 48G afd 


G afd section -26Be 
of the Bengal Tenancy Act. Section 48F of the "Bengal 
Tenancy. Act which requires the. consent of- the landlord, there- 
fore, applies to a transfer of an under -raiyati holding jin. which 
the under raiyat has no right of occupancy. The expression 
" subject to,;the provisions of. sub-section (2) of section 48Ge 


takes a transfer of an under raiygti holding in, which the 
under raiyat has got a right of occupancy., outside the ambit 


Cat. 


a transfer of an occupancy raiyati holding as against the land- 


^ 
- 
€ 


e 
1953] n 0 Hem COURTS, 35 
e . 
9 N - 
_ of section 48F and brings it within the purview of sub-section Civil’ 
* (a) of section 48G | *and section 26B which make the consent of 1957 
landlord to the transfer unnecessary. dE "ne 
ins: pus "n Adhfr Ch. Sen 
(dead) in his 
‘I, therefore, hold that* tht transfer in favour of he” place Durga N. 
Sen 
respondents in the posent case is valid. and. holding on the v. 
Phanindra 
appellant. , m B Ma 





The nly point taken in this appeal by Mr. Sen Gupta e , Renupada 
Mukherjee, J 

on behalf of the’ appellant “having failed, this appeal is iad 
missed, with costs to the e UR 


^ 

- r - - 
- 

-e = —_—_— ^ » ne 


Ji js ^s asked for on behalf of the appellant to file an 
appeal under‘clause 15 of the Letters patent, andi is refused. 


+ by S ro ° E: bd : 
Nom — Appeal dismissed. 
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Reine i 3 i e 
Before, Mi. Jilstice S: C Lahint and ^ Ze 
Mi. Justice B. K Guha. 
B qd aka Za LU a See s d 
(Doce; c5 KESHAB GHANDRA'SARKAR © oronga: 
V k 1 ve 


HEMAN LAL GUPTA.* 
TTA ME. j^ e Tu TD pret, t ' 


1 ` 


West Bengal: Premises Rent. Control ‘(Temporary Provisions) Act, 1950. 


sha T / ' a . | 


(W B. Act XVII of 1950)—Section ra(r) Proviso (i) read with Proviso . 


to Section 14(3)—Pre-Act défaults—If can pe taken ‘into’ account for 
purposes of eviction—Section rg—Deposit of rent—Validity of—Test. 


5 : e ; ` RET Pi TE 
"s PrelAct defaults ido: not attract! ‘the - penalty of ‘eviction as: laid :down 
in the Proviso, to, clause (3) of Section..14 of the West Bengal, Premises 
Rent Control éct, 1950 : 5 7 i i 


, The defaults referred to in clause (i) of the Proviso to Sub-section (1) 
of Section 12 read with the Proviso to clause (3) of Section 14 of the Act 
are defaults occurring after commencement of the Act. ca 


Observations of Chakravartti C J., in Ajit v. Surendra(1) relied on 


No statutory defaults could be committed by a tenant finder the parti- 
cular provisions of the Act, when the provisions themselyes were not in 
existence at the date when the defaults took place 


The expression ‘‘ legally payable " as used in clause (i) of the Proviso 
to sub-section (1) of Section 12 of the Act can only mean legally payable 
under the Act of 1950. 


The expression ''to the extent allowable by the Act ’’ for thc pur- 
se of the deposit under Section 19 of the Act, refers to the amount of rent 
r à particular month and not to the period for which it is due. 


The validity of a deposit of rent for a particular month cannot be 
challenged on the ground that the rent for a previous month or months 
is in arrear. 


Suit for ejectment on the ground of default. 


The material facts will appear from the judgmént. 


Bijan Behari Das Gupta for the Appellant. 
Rabindra Nath Choudhury for the Respondent. 


The judgment of the Court was as follows: — 


* Appeal from Appellate Decree No. 107 of 195 inst the decree of 
B. C Nandi Majumdar, Additional Subordinate Ju ae Zillah Burdwan 
at Asansol, dated gist October, 1952, reversing the decree of K. M. Das, 
Munsif ist Court, Asansol, dated 17th May, 1951. e . 


(1) [1953] 57 C.W.N. 627 (F.B.). * . 


- 
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S. C. Lahiri, Ji 'This.is a‘ defendants. appeal, An.aisuit.for Civil 
ejgctment institfited: D the landlordion sérvicé qi a notice to quit: 1957 
ind on'thé allegation thatthe defendaiit, was ‘not’ entitled to’ ° 
Keshab Chandra 
the protection’ of the ‘West Bengal: Premises ‘Rent cone Sarkar 
' v. 
(Temporary Provision) Acti 1950, because be had 'commitee Heman Lal 
three: defaults’ of: two montis each'within: á period: ‘of eighteen’ Gupta 


months. The- ‘default ‘alleged’“in 'the''plaint was from thè S: C. Lahin. J. 
month' of: July i947." In the plaint, the plaintiff did: not state May, 31 
the ‘exact ‘period. of default upon" which’ he relied but based ° 
his claim.upon an: allegation’ that? the’ ‘default’ Started’ from’ the 
month "of July 19477 The teiiaficy was’ held: by the’ aepolant 
"at a monthly ‘rent ‘of Rs. 14]-.- Qe os "s s 2 v : 
The defence set up by the defendant was ghat he was 
entitled to’ deduct ` à :cerfain 'amóünt ‘which’-He'*hag' spent. for 
repairs. o£^ the’ holding ' ühder-: an ágreeftiént/ seii thé! lámdlord: 
. This defericé: has: “Hot "been “believed: "by: ‘the court of appeal 
below ‘and Mi? Das Gupta, appearing for the appéllánt; has'not 
also challanggd t the finding on that point! The ‘appellate”coutt 
however, ‘has found that ‘the’ default“ which disentitled “the” de: 
fendant from claiming any relief under the West’ Bengal 
Premises Rent Control (Temporary Provisions) Act, 1950, is 
default ‘in payment of rent from the month: of July! 1947 upto 
the month of January 1948» ‘The‘suit’ was" instituted: on the 
vith September‘ 1950. The - West. ‘Bengal > "Premises - Rent 
Control ‘Temporary Provisions? Act, 19565 cine “into < ‘operation 
on the’ goth 'of March, 19502 The “entire ‘period “of. default, 
therefore, is before the Act of 1950. came into operation and 
the “question that ' has been’ argued’ Before” us Jigs whether the 
landlord ‘is ‘entitled’‘to rely’ upon! ‘a pte-Act'' default ‘for the 
purpose of invoking ‘the ‘aid of Section “i2(1)- (i) read "with 
sectión 343) prone ‘of the Actof d950:/011 «0! > a vual 
zd : OP gst Sul. COUPE Jide cT Ges. aur 
There is No’ dispute’ between thé paities that ‘the suit 
having "been instituted on 'Séptémber^i 11,1656, is to be govertied 
by the’ provisions « of the Rent/ControP Act of 1050 which: wdé 
in force on that daté*ind both the ‘courts below ‘have! decided 
the case ‘on that’ footing’ “The qu qiiéstloriioitierefóte, i 8 whether 
the tenant has lost’ the protection” ofthat Att on? they ground 
of"d ay ndet’ section 0418 (1) (i) read withthe proviso>tto 
section 1 iy "Th "rhe ‘lediheds Müfisit Wio reied ‘the edie Heldin 


secti 


favo oif SETHE Jaani on" weangelgroüHdc sHevheld thae 


r e 
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Cis i? whatever might have been the position with regard to payment 
1957 of rent prior to. March, 1950, there was no Goubt that the 


.. tenant made valid fleposit? in .the office of the Rent Cone 
Keshab Chandra 


Sarkar troller from March, 1950 and the landlord must be deemed 
ba 
COTES diave accepted those deposits and to have waived his right 
eman ' 


Go to eject the defendant on the gfoupd of his previous default. 
ses » This view has been rightly reversed by. the lower appellate 
UON ^"' court, according to which, however, the default in payment of 
erent for ‘seven months from July, 1947 to January, 1948 

attracts the operation of the proviso to section 14(3) of^the 

Act of 1950 and precludes the tenant from claiming the pro- 

tection of the Act of 1950. It is.the legality of this view that 


- 


is challenged before uf. . . 


Mr. Das"Gupta, appearing for the appellant, contends that 
the defaults contemplated by section 12(1) (i) and the proviso 
to section 14(s) must be defaults that took place after the 
commencement of the Act of 1950, that is, after- the. goth of 
March, 1950. -Ona plain construction -of -the proviso to section 
14(3), this contention Ppa to, be correct. _ That provu is in 
these terms. ° - iuge TET 


“Provided that.the tenant shall not .be entitled.to.the 
benefic -of protection against eviction- under this. section if 
he -makes ‘default in payment of the rent referred: to in 
clause (i) of the proviso to sub-section (1) of section 12 on 
ui cease within a poe of un months." 


^4 
- 0^ 


The default contemplated B the SI must be a default 
in ane payment of rent." referred toin clause: (1).of the- proviso 
to sub-section (1) of section 12.” If,,on the date of default, 
clause (i) of the proviso to section 12(1) was not in eexistence, 
there could be no default within the meaning of the proviso to 
section’ .14(3). Similarly, under clause .(i) to the proviso of 
section; 12(1),;the tenant: loses, the ;protection..of. that. section ,& 
the amount-of.two months rent legally payable and „due. from 
him is in-arrear'-by -not- having been .paid.. within ,a. specified 
date. The -expression.- "legally payable” - can only -mean 
legally payable. under the Act of 1950: The loss.of protection 
under this section, therefore, is „also, the, result.of a default 
occurring. after! the. commencement gf. the. Act. of 1950. . In this 
case, te entire period. of default found by the court of appeal 


1958] — i Sen Bith court DM 7 37 
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Below; .expired riot only: before’ the co si milieceihent ‘Of the ‘Ret of Cwil 

1950;: but!.also before: 'the coriinlendement of. the’ Ac. of” 1948 is 

which" came: into: force’ ‘on ' "Decétitber à, "194 ó48.. The, default pe tt 

which disentitles-a teliant front ‘claiming he protection of the oe 

Rent Control Acts is a creatüre*of ie Act” which was in foc ^ v > 

on the date of the. default, «and- it.-is well known that the ucc un 

different Rent Control Acts made different provisions. about the —— 

default which’ would take away the statutory protection of the VHS Seth 

tenarit. It would, ' therefore, be extremely strange if a tenant e 

were to-be treated as à defaulter within the meaning of a statute 

which was not in existence on the date of the default and 

which came into,operafion more than two years after the expiry 

of the period- of default. ' Mr.:Chaudhur¢ cited before us the 

case of Babulal vs. Kamala(1); where Das and: Mitter, JJ» held 

that in an application under section 14(4) filed aftdf: ‘thé coming 

into operation of Act LXIT of -1950; the ‘court-has Jurisdiction : 

to direct that tenant to pay rent for the period during which 

his tenancy ‘stood determined ipso facto ündér section 12(3) of 

the Act of 1948 and' further held that on such an application 

the court has? also’ jurisdiction’ to order deposit. of. rent, which 

accrued priors to the Act of 1950. . This decision; however, is 


=e- r 


no authority for the proposition “that the default inade by the 

tenant would be a ‘default within the meaning of the proviso 
to section 14(3) which default, as I have already said, must be. 

.a default in payment of rent ‘referred to in section 12(1) 

proviso (i). Babulal’s: s case(1),- therefore, does not süpport the 
respondents contention that’ pre-Act, default would attract the 

penalty of the proviso to section 14(8)- The view I have taken, 

about the effect of | pre- -Act default,’ is supported by some obser- 

vations in the majority judgment: of the. Ful] Bench case of, 

Afit vs. Surendra(z)." The question ' before the Full. ‘Bench was 

whether. qn giving relief to a tenant under’ section 18(5). 

section 14'of the Act was to applied with or ‘without the proviso 

and in considering that ' question, their lotdships } had to consider . 
the question "whether pre Act defaults would attract the penalty. : 

of the proviso to section)’ i4(3).- At. E pages 637—638, Chakra- 

vartti C.J., in delivering, the” LA , judgnient, , made. e 

following observations: ^" EE 


rT 


^. "' It' will appear that ‘even’ if the detéidárit d com. 
Ti CE G 


^ mitted' default for two" “months on thrée occasions “within a. 
a pneu eighteen. months before ` the” institution f the 


ES - s 7 er, r tg. paler fT 
Q) fes 58 CWN. pr (9) Bons 57 C.W.N. 627 (F.B ). e 
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suit, those would be defaults « committed Before the: Act ‘of! 
1950. The proviso ‘to section, 14(3) woukl got hit, him on 
‘account of thoye ‘defaylts,, because , those would nor be. 
P . 1). : Again at page. 639 .. | , e TE 
" “ Defaults’ committed before the’ Act of 1950- or Ton- 
payment between the dates t of that Act and. the amending. 
Act (meaning Act'LXII “of 1950 which camé into force on 


e *the goth ‘November, 1950) would. not attract the proviso 


arid are therefore: immaterial.” 


= 


Accordingly, both upon a plain conection of the section 


and also upon the aushority.of the Full Bench case, I Hold- that 
the default committed by .the appellant between July, i947 
and, January,® 1948, is not sufficient in law to attract the 
penalty of tfe proviso to section: 14(3) of the Act. 


Conscious of this difficulty, 1 Mr. Choudhuiy appearing for. 
the respondent, relied upon a. ‘default for a -totally- different 
period. Accordingly to him, the suit having been instituted 
on the 11th.September, 1950, eighteen months, befpre that date 
would take us to the 11th March, 1949 and. he argued ,that-ithe - 
tenant committed. defaults from -March, 1949- up to February; 
1950 which . would according to Mr. Choudhury, attract; the 
penalty « of the proviso to section 14(3). There are two reasons 
why this argument cannot be accepted., In the first place, even 
this period expired before the commencement of the Act of. 
1950 and defaults committed duririg this period are immaterial-. 
for the purpose of determining the question whether the tenant 
was a defaulter within the meaning of the proviso to section 14(3). 
In the second place, it is not correct say that the tenant made 
any default during the period March, 1949 to February, 1950. 
He deposited the rent with the Rent Controller for the entire 
period but those deposits are said to be invalid because the 
tenant failed to deposit the rent from December, 1948 tQ 
February, 1949. The validity of the deposit from March, -1949 
to February, 1950 is therefore challenged on the only ground 
that the rent for three months prior to that date had not been 
deposited. ‘There is no substance in this argument. The 
validity of a deposit.of rent for a particular month cannot be 
challenged on the ground that the rent for a previous month 
or ee is in arrear. Mr. ChoudBury relies upofi section 12 

, t 


- 


1958] AU ed 125g 89. 


e 
of the Act of 1948 which requires { theqtenan t to pay to the Civil 
extent allowable by the Act and as section 12 is referred to in 1957 


1957 
geation 19 relating, to. deposit, st; issargued tht, if; there is any : 
arrear, the tenant cannot be said to have paid to the extent Sarkar 
allowed by the Act ariditherefore the deposit is not valid. The? eee 
expression “ to the extent allowable by the Act" for the purpose Gupta 
of the deposit under sectión 19,; refers to the amount of rent S. C. Lahiri, J. 
for a particular month and not to the period for which it is due. —— 


In other words, it meahs that“the-féndnd mist deposit the entire e =- 
rent recoverable under the Act for a particular month and not 

érely à fracti On of. the imónihly n Tenta T itrefor fel fold, that- 
the: deposits from: Misch, 1949- "uptoaFebruary; Er ‘are valid 
' deposits. i e 

Mr ode then- Moss, oe thetenant made 
defaults for’ P petiods, W Which; Would Bfing the’ thse thin 
the mischiet pe p proviso to section 14(3; but" we di not c 
allow.him to,do so first, rbecause that, will-be converting,a second 
appeal into a first. appeal on: facts secondly} because ‘the Jand-- 
lord cannot be permitted to embark upon a roving enquiry 
and to invite,the courzt;to consider: 6netcaset-dftér another to 
examine whether there was any default within.the meaning of 
the statute:. ;"T'hez definite: casej-upon -which theisplaintiff T suc- 
ceeded béfore the lower appellate court was the default from 
July, 1947 to January, /1948 and sagt :that: Cases Ras Halted, it is 
not open to him to fall back upon any other case.- 

8*2 72 QoS SUL Wi Cone aay Mil oath SD 
In the result, this appeal must be allewed;cthé:decree made 

by the couxt of appeal below set aside and the decree, made 
by the learned- Munsifb, restored, thöùghiom a:totally différent 
ground. Pe will be no order as to costs. 
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+ Before’ ‘Mr,’ : Justice’ ' Renupada’ Mukherjee. PE ls 
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Irrigating aude by bailing out mater from a tak through a particular 

- channel or drain—User for more than 20 years—Such right if can be 
acquired by prescription—Dominant and sertient tenements 4n such a 
case. 


e : 7 x 
e e 


A right 'of erri lands from the water of a tank by bailing it out 
and aM, ib to flow ap a a well-defined channel or artificial in- is 


capable of b On by pue user. E 


í “In such a case, the tank at the upper r uc du ete 
serene tenement in relation to ane lands:at the lower region. : , 


- PY (ro e 


~ 


Suit for declaration of easement ht E" 


- 7 ^ 


Suc material facts will peur from tig judgment. 
` Amal Kumar Mukherjee for the Appellant. | 


Arun Kumar Duti (Sr.), Sudhindra umar Palit for the 
" Respondents. 


The eae o the Court was as follows: — 


Renupada Mukherjee, J.:—This appeal arises out of a suit 
instituted by the two pláintiffs respondents for declaration of 
their easement right of irrigating certain lands in a particular 
manner and for compelling the defendants te remove somg 
obstructions which had been: placed in C. S. Plot No. 610° im- 
pending the passage of water from an ixrigation tank to the 
lands of the plaintiffs. The suit was contested only by de- 


eal from Appellate Decree No. of 1955 against the Decree of 
u R Majumdar, District Judge of flah Bank in Tittle Apptal 


abs of 1 .dated the grd of Feb , 1955, reversing the decree of 
yt Malik”  Munsif 1st Court, Bank "1955, the goth’ of September, 
q LÀ 


3 


Es - e 
pre Tee 8901] 71 STA, 3 ( s 
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OE œh bag gonruyr si dio du I T : 
A i ripe wh booa. MR 
fendang No. 3, 4Who, d lenied, : tof irrigation. claliüed. by -Civil 
the Plaintiffs, and conteháed. e 


Rptená ihe ; : passage OF - i957 
-waten as claimed by, the, plaint ziemas efan n i robe ded. M res 


»;the course 10f . Any, such gráin in. The. stt.o tthe: Plac ilis” gms ee Kundu 
- dismissed by. the, trial, Courts ¥ Which, held th 
- 300t. got ithe | right, ok. QUEE which „Was „c claimed b y. | 
The plaintiffs, preferred an. appeal and, the lower appellate. d piss ; 
, court, allowed -the -appeal and- decreed: the suit, ‘of the.plaintiffs i nh 
making ; a, declaration, that, they , had. got: an easemerit "fight of 
irrigating their. lands, by: flowing water ‘through | a, ‘channel „or 
drain described im the plaint, The. defendants were directed to 
festore this drain to. its. former cenditien. : - This, second ‘appeal 
has been’ preferred. by. the, defendant. "No., 1, from ‘the’ above 


judgment. and decree of: the lower appellate Com. "E D 
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In order to > understand, clearly the point, in coritroversy it 
would be necessary to state the following. facts, The : settle- 
ment map of the locality would show that there is a tank ‘which 

r has. been surveyed . in (C. S. PlotNo: 514 Which. goes ,by the name 
;-of Barabuhdh., The plaintiffs ; -respondents “have, got ` several 
* «culturable, plots, at: Some. distance to. the : south, oF the tank. 


i" Fhese; plots. bear. C.S.. dags ; Nos. ,600, 605, and. 606 of Mouza 
IKukribasa. -. In, betwee m the tank of. (en 9. Plot, No. 514 and the 
"läst mentioned - : plots. of the: Pliiptite responden, there. are 

recae CS.) dags, „including, i dag N No 9; 619, which. ‘admittedly 

‘ obelongs to, the appellant, of, this appeal. S The case of the plain- 


"yy ona 


- 1 tiffs, respondents, was that. there. iş. a ‘well-defined Channel Or 


I dxaini from, the -abaye,, mentioned tank “ASASIRB. upto, their land 


Té 


"nand!this drain; passes: through a, portion of C. S. da ag No. 610. 


rji 5 Uus," i 
oq The - plaintiffs, case {further vag, tbat they b shiek ont ‘water of 
nı theraBoye tank. and, carried, ity fo o their , plots through the above 


fU iT rine 


.irchannelifor the, purpose, Pf urigating ; E che J plots, bat the principal 


ES (i+ ¢ É M. 1 


"ieu oi Qupd this UK Par cular]: y where if passes 


b PT I: 


ur through, C. $4 Plat; No. ne tap rs from | t he plaint fiat. the 


"plaintiffs MM et the Beh YE LO 9 Am ation i oft P. their 

*dlands;not only by ybailing: out water, from 1 She fank LG. S, dag 

No 5145. but alsoy by, means, of. surplus ra rain w wate i é ‘foc 
“which, followed through, the, above [mentioned "drain o 1 Or, r'Artificial 
* channel. This right óf the plaintiffs respondents, was was. ‘tot tally 


denied hy the appellant. I have already stated that ‘tHe suit o£ 
ther plaintiffs, was, os es AT Gourt but. the decree 
: Was: reverse d on, peel arhe E i sen olad bas € à 
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Civil - As I understood the pleadings of the Parties : and also iu 
" 3657 T ‘of tbe evidence ‘adduced by the’ parties ` in ‘the’ trial. Cougt, 
x amu] Ke " I think that the Tight claimed ' by’ the’ plaintiffs’ respondents was 
amana) undu- eally a prescriptive | tight’ founded ' upon ‘the user of the Water 


pu Dutta ọ he tank in C. S, ‘plot No. 514 'for! upwards - -of - “20 years! by 

= bailing out the game though thé'channel' or drain; ‘a ‘part: of 

Makene y which is ‘said’ 'to háve' “been Obstrücted" by the principal de- 

Wee ^" fendants. . This was'tlie main right which was ' claitried by the 

7 plaintiffs i in the trial 'Coürt." There is,"of course; another state- 

ment that the surplus or overflow! water ‘of’ ‘the surrounding 

lands used to pass through this'drain to phe plots of the -plain- 

tiffs because the lie ‘of the “field is that the field gradually slopes 

from the north to the south?” In’ my opinion, the plaintiffs 

claim to have the’ “surplus water of the field’ through the drain 

in question, is only a subsidiary claim; the main claim being 

.- the right of irrigating his plots by bailing out water from the 

tank called Barabundh. through the iunc Or- channel men- 
tioņed, in the plaint; | AM S 


| 7 e a SE 
V z ’ 
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"The. suit’ "of the plaintiffs respondents -was’ dismissed by 
the trial. Court mainly on the ground that the! plaintiffs, who 
are lower .heritors, cannót claim the sürplus water of the upper 
A region as a mátter of tight.” Thé lower appellate- court ‘seems 
-to bê of opinion that there Was a confusion in^the mind of ‘the 
“trial e court as to the nature of the right claiméd~by the plain- 
tiffs. After Mr. “Mukherjee had placed the judgments of both 
the courts before ‘me; I am of opinion that there is a good 
- deal of substarice in this observation of the lower appellate 
court. I have already said that the main right claimed ‘by the 
plaintiffs respondents was the right of irrigating his fields from 
the water of the tank surveyed in. C. S. dag No. 514 by bailing 
it out and causing it to flow through a- well-defined channel or 
. am artificial drain, such' a right can be founded upon easement. 
f It was the definite case of the plaintiffs respondents that water 
. from the tank in question had been bailed'out by them in 
d this manner for upwards of so years prior to the obstruction 
of the drain by the principal defendants. Upon an examination 
- - of the evidencé on record, the lower appellate court, held that 
i this. allegation ` of the a ‘respondents nd been subs- 

| stantiated, Bn cid o ; 


- - — - o 
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Mr. ‘Mukherjee appearing ¢ ont’ behalf of he, ner su: 
e © mitted before me, in Duc first place, ' ‘that the plaintiffs: lands 


- 
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J Mo a. grent tenant being situated at a lgwer level Civi! 


p 


Ò ‘they ‘did’ not ‘acquire! "an y picto irifist! 68 thé'cónti- e 1957 
"iade Of discharge > OF "ché burp B Water! from thé upper 
“region "tO" the liver, "hr apport! "oF this” coitlention! £g E S SR 


Müllers relied on UWO "cases, "one of whichis ` ié cited ' in Baranasi Dutta 
“Aflad Chowdhury’ & is Ws, Aokhadeen (ay "it Bimalannand —— 577 
Chakrabarti’ & ors. vs. “handel Kant" Chakiabarti{a). Tri my sede 
opinion, thé ‘facts, of this’ case are "Corületély different: from e “enee J 
thé facts of the 'aboye 'métitiobéd í Cases; "becáuse' in’ tHose “tases 
what was clàimed by the' plaintiff s was a' Tight to ' overflow "water 
: only. When such. a right’ is Claimed ‘by’ ‘the owherof a land-of 
lower level, the land of ‘the’ higher’ ‘Jevel- raúst- be regarded as a 
dominant 1 tenant. N eedless to say “thatthe owner óf a survient 
teneinent: “does not acquire any: right" a$-against -he Owner of 
the. dominant tenement ' to ‘continue the dischàrge*of surplus 
‘Tain water. In this case, as I Have’ already said, surplus Water 
of the rainy season is claiméd only by” way oF a ‘Subsidiary claim. 
“The inain claim put forth by the plaintiffs’ respondents | is - the 
right i to bail cut water of the tank in’ C.S. Plot No. 514 through 
the disputed . drain for the purpose of reaching the- water to 
, their plots for. irrigating them. That drain- passes througli the 
,.Jands. of ‘several persons "including C: S. dag" No. 2610, ‘which 
. bélóngs. lo “the ‘appellant.’ “If the plaintiffs ‘respondents’ Ohave 
‘Teally got any fight to "take ‘the water of the: "tank" in ‘this 
männer, then: C.'S. Plot No:’610 must bé regarded: as a servient 
tenément in respect of ‘the’ . plaintiff's” ‘plots’ and’ notas a 
dominant ‘tenement.’ “That being ihe ‘casé, the right claimed 
by the plaintiffs: respondents in this suit -is capablé of being 
. acquired by ‘Prescriptive user and as the’ Jówér: appellate court 
“has found as a matter’ of fact’ that^such' right - -of irrigation -has 
"been exercised and enjoyed for a a period’ of more ‘than 20. years, 
æ the right has been perfected by prescription “arid ‘the appellant 
has no right to obstruct that part of the drain which runs 
',thgough his Jand, because such obstruction : would. ‘mean an 
‘interference, ‘with the right of the 'plaintiffs- réspondents. The 
. first contention: put forth by Mr. "Mukbetjeé on behalf of" the 


, appellant must fail. | i m 


- 
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i <The second add the only” "other conifentiórr, put forth. by 
, Mr. Mukherjee. was, that, in this case, thé dráur d "an artificial 
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—Givil channel’ and, the tif epo dents car ain. ‘the water” 
vt 20o 2 (od. (Y ds 
1987. 20^ J9f 5 sucha, drain pees oul ly, by, i or ‘some arrar erént 


Ramasu Kun vado by prescription. Bes Sppport o of, ‘this, contention , Mr. 
[ukherjee ; relied; om a case, „reported , in 'ameshtr Peishad 
Batanasi Dutta,, Narain "Singh, "VS. , Kaonj Behari Patiuk e anóther(1). T am of 
. & ors. 
OUI. Opinion, that the „present; case is not in any way covered. by 
uo . fhat decision, because, that case. deals with a right to the enjoy- 
J^ /' ment of. water overflowing from: an. artificial reservoir “through 
an artificial water, course on the land of a neighbour 3 who. Was 
-. the defendant in the suit. The facts, of, the present- case can 
. easily be differentiated. f from... the facts of that case, because 
- _ here the plaintiffs- respondents, : are. not claiming any right to 
".get.the water flowing: through, the .drain,. but they- are claiming 
any.righe.to get ; the- water flowing. (through the drain, but they 
are claiming a, right to irrigate; their lands by - means of water 
which; is to be bailed out from - a “tank which . is an irrigation 
r . tank. ,Of.course,. that - "water is to be flowed through the 
disputed, drain or channel: "That is not, however, tanfamount 
, to say that the plaintiffs respondents are claiming the overflow 
water, flowing. through the- channel. This right is somewhat 
akin to a right. of passage ,over, some particular pathway. , If 
such a.right were; incapable "of "being. claimed. save on thé basis 
| n te 

„OË grant or arrangement, then it would- shave ‘been not only 
,.. difficult but. almost impossible, to irrigate agricultural’ I lands. in 
. West Bengal villages. in the, manner -in which they, have "been 
|, being irrigated from. time . _ immemorial, ` if, the " principles 
followed ' in the Privy Council; case. were.to, be- extended, to cases 
«where a right of, irrigation is, claimed by. a * particular cultivator 
„from some: irrigation. tank, then. the, inevitable. result, would be 
. that, only; those, persons. who, have, ,got their, Jane s on the 
,, border, ofi the, tànk would be, able.. to irrigate their. lands and | 
ethe Cultivators, possessing , lands: ‘further: off. "would. be easily 
b prevented: from irmrigating. their, lands, „by, the, ‘persons possessing 

=.) intervening - Jands: J,» therefore hold "that; the. fa ds ‘of the 

- "Privy Couneil, case have got ino application, to „the. cts of the 
present case and as they plaintiffs respondents, are. not ‘really 
pao: 2 overflow water of any artificial channel, but are 
claiming right, of i irri gating their ] lands by taking qut water 

| from 2 an, e tank t through à well-dé fined "Giabnel,' bam of 
opinion, that such a right is kem of ‘ dcquiisition, by' pres- 


: . criptive User. As, the lower ar eh cout has held that the 
stt ge CRM OE 


(1) T1878] L.R. 6 LA. i: ` 
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plaintiffs have ndaid ia p N ñ vi ving di die user of the water of the 
tank in C: S. dag «No. 514. in this manner forra period of more 
than 20 years, I am. of opinion, that.a ‘decree; has b been | correctly 
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passed in favour of the plafntitis respondents. The directio Raman] Rundu 
of the lower appelláte' cóurt that the drain must be restored. to ide Dutta 


its former condition by the defendants is a proper direction and 
it does not call fot ihterferencé:* Yt: *may-be- that' the plaintiffs 
respondents would. be, able to enjoy, the surplus rain wgter, 
through' this drain without ‘possessing any such right if the 
drain is „restored. to its former condition, but. that would -not 
be any ground for allowing: the appellant to fill upon other- 
whe obstruct the drain which woulde necessarily mean an 
interference with: thei. right: of..the, plaintiffs respondents to 
irrigate r lands from, the water óf- C. Se Plot* No. 514. 
v* 


tr 
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Mr. Mukherjee, on "behalf of the i odit submitted as a 
last resort that the case should be remanded to the trial court 
in as much as all material ‘issues: weré not properly considered 
by that couft., There- is no ground for allowing this prayer, 
because evidence was. fully gone into by the parties and a mis- 
appreciation of the real case of the ous du the trial Court 
would not: yay a ‘remand. ath e, o ; i M 


ja UN EN 7 


€ 
SERO. 
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All the contentions urged on, behait of ine appellant hav- 
ing failed, this appeal is dismissed ‘with ‘costs: to the plaintiffs 
respondents. Pe EI a 


E T2 oe 
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The disputed drain: must ‘be restored. toits former.condition 
by the principal ‘defendants, : including ` the “a caries "within 
two.months ‘of this daté, i't =! a» Lh ges Ht quis | 
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i Leave, to file an appeal under clause 15 of the Letters Patent 


ee "UJ. 


1i ‘it fn ER ir! ny. T t- ET Ü "n 
5 asked: ‘for and’ ‘refused: bipgew on df oats O Toda Oo: 


' um + 
JTA esa irüüagrsbkre] ob lite. an 


S'Guoid ror 4 Bea] dismissed. 


NC |. 
Mio: soup OD thon aage Hie erst fne 9d 
nd 17 ae jo nal di pahar (atederd ap de or av 57 
Hel o er A: AA ru Oe tti, ae SR capi to n pinsi foray 
i SSG .tadieoustt | pa 
P .9 + 9 


; dig OWOHO ege 
{ AE rs i 


e : 
t 


" 372 TT mM Ute. 


& ors. 


T À—Á— 


Renupada 


Mukherjee, J. 


Civil 





1958 
rm ed 


February, 3 


No 


1 CALCUTTA, LAW JOURNAL 958 
Soden r N 
RAE. -> -~ APPELLATE CIVIL. o 
MA P " or KS AL. 4 ile STE, Ou] (4 patr Pup Sia -^ M) 
" |] 1 4 Ad z "NM 1 7 PET ET ; gr 
* Before Mr! Justice "Renupada Mukherjee Gnd: € 
pou Teg Ego ERE ^h. " g ye ` " x 
" UU MU Justice’ Binayak: Nath Banerjee. = syo o in: 
e ital i : } eren - AA à - m 
e x add A 1 7 , "E ' . 


"TN FARNEST . BENTO SQUZA LO 
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.. -JOHN FRANCIS SOUZA & OTHERS.* 

“The Indian Evidence Act (Act 1 of 1872)—Section 123—Evidence of Officer 
of the Stamp & Station Department—Based on. “ confidential 
Register "—Not produced before Court—If admissible—Rules regarding 
admissibility of evidence—If same in Cruil and Criminal cases—T he 
Indian Succession Act (Act XXXIX of 1925) Section 63—Sub-Registrai 
when an attesting witqss—''Sound disposing mind "—How fudged. : 


The evidence of an officer of the Stamp and Stationery Department of 
Government witl regard to cartridge papers whidh is basd on "confidential 
Register," is npt tha evidence of an expert, but being given with 1eference - 


. to a document which is shut out from the view of the Court as a ** pri- 


vel document ” under the provisions of the Indian Evidence Act, is not 
admissible in law. 7 


Emperor v. Jaffarul Hossain(1) referred. to. EM . 

-The fáct that the, évidence of this character was held tose inadmissible 
in the above decision which was given in a criminal'case, does mot make 
any difference in''principle, because the’ rules regarding Admissibility. of 
evidence..are the same both in civil and. criminal cases. ZEE 


- 


- - 


D ME 


Where, as in the present case, the Sub-Registrar gave ; evidence. that 
in answer to some of the questions put by him the testatrix admitted that 
she -had signed the -Will with knowledge of its contents and that he put 
down his signature in the presence of the ctestatrix, the Sub-Registrar 
must be regarded as-an attesting witness within the meanning of Section 63 
of the Indian Succession Act. LEA I^ E xg 


ERE "i 


Satipada Chatterjee v. Annakali Debya(z) referred to. 


- Held—that the oft-quoted observations of Erskine J. in Charles Harwood 
v Maria Baker(3),as to the criterion of a ‘‘ sound disposing ‘mind~’’ were 
not applicable to the facts of the present case;'where the testatiix executed 
the Will more than a year before her death,—gave all material „instructions 
regarding the disposition of her properties as also “the ‘reasons ‘for pre- 
ferential treatment of certain heirs. ° 
- ux eae SEO utc E quer a a NI a a a EU aE aa] 

. Held further—that where, as iw thé present case, the’ Will reflected the 
mind of the maker of the Will, it would be `ä futile -task.to, unearth 
the motive fo preferential treatment. . e 


"Application for Probate. 
The material facts will appear from the judgment. 


* F.A. No. 129 of 56 (Probate) against the decree of Sri P. M. Lahiri, 
Additional District Judge of Burdwan at Asansol in OS. (Will) 100, dated 
the 23rd December, 1955. 


(1) asd 36 C.W.N. 514. 
(33 [19053] K8 C.W.N 121. e 
(3) [1840] III Moo P.C. 282. - v 
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Lala Hemanja Kumar with Sudhir Kumar Dutta for the Civil 
a Ad MA AES qu ne jd aMshivo bsanibin, pnt oh un Appellant. 1958 
°- | Nilmoni: Goswami’ for!ithe» Respondents.’ c eet ag 
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 Renupada: Mükherjee, J 1— The ‘appellant -of : this d oe Renupa 3s 
is the propounder of the Jast-willtand’ testament said to have 


been executed by ‘a Goanese `- Indian ' Christian . woman who 
instead of being described “by her lóng-name may, simply be 
described as Mrs. D'Souza. She. was the widow.of one Cactares 
Paul Souza and was domiciled-at Asansol e bere she had been 
living since 1906 and "where she died on the 2nd March, 1953. 
The will in’ question bears the: date of 8th March .1952, and 
it was régistered at the Sub-R egisiary: Office -at Asansol on the 
1ith December 1952. “The testatrix left two son, Jhon Fraricis 
Souza and the propounder Earnest’ Bento Souza; and she.alio 
left two daughters, Mrs. Mary Angelica Goves cand : Mrs. Rosa- 
munda D’Silvg. The two daüghters and.the-.elder:son John 
Francis Souza filed objections to tbe application for probate of 
'the will;—their: contention, being. that .the will was, not genuine 


c o 


and'iit-;wàs ‘not, legally; executed, and attested and.. that the 


f -lbt h ud 


testatrix «had no sound disposing - 7 mind,.atythe, date ;ọf. the will, 


-having. been subject; to, various. physical. and mental, infirmities. 


ell 


It was. further. contended. that. the;;dispu uted,, will Was “secured 


la. A2 "e adi 


by:the:ipropounder. from, thectestatrix in, collusion with pl 


tit L 


pie and 


Kshitish-Bhusan Sarkar:and, J- R. Eernendez ; who, , were attesting 


wha O25 Y. 


witnesses , to ;thé, will; staking advantage ,of; | her loss-.of intellect 


and ipower of discrimination, and, without letting her, now, the 
: Jg ns aog a yt n 
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contents: of the, will. SOL PE. ee ux ous citu oe ais 
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d A». Is thé "will ' ag! expiésion of ‘the! desire; of! the 
téstatrix | or was it brought” ito" existence" às fa result of 


‘collusion undue idftuente?* ? ORA O WES ve 
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Givil i: -Bhe*propounder adduced evidence in support of his case 
1958 ..,. that the testatrix. executed ‘the will with full knowledge of åts 


HUE egontents and while in possession of full testamentary powers 
afd the will- was-attested according to, law. The objectors 


Souza., 

. . . . . 
e Ye. Q9 adduced counter evidence in support of their contentions 
John Francis 


Souza & om. already mentioned.. Upon a ‘consideration of, the evidence, and 

meu the circumstances of the case the Court below held. in the 
Renupada © .- á : 

Mukherjee, J. first place, that the will was antedated and was not attested 


according to law; secondly, the Court below. held that the 
testatrix did not understànd the contegts of the will and had œ 
no sound disposing mind at the date of the will, and lastly, 
the Court below.held thaf the will was brought into existence 
as a result @f collusion and undue influence. In view of these 
findings the Court below refused to grant probate and so the 
propounder has preferred this appeal. The correctness of all 
these three findings have been challenged in this appeal or 
behalf of the appellant, and. we shall presently consider whether 
there is any substance in this challenge. . 


- 


First of all, we take up the question of execution and 
attestation of the will This document was marked exhibit 1 
in the trial court. It consists of three typed sheets of demi or 
cartridge paper—each page purporting to bear the. signature of 
the testatrix. Another such signature also appears towards the 
bottom ‘of the last page. The signatures aré mere scribblings. 
There is; however, evidence to show that the testatrix did not 
know much of English and she was a fairly old woman, being 
nearly 70 years of age. The ostensible date of execution of 
the will is 8th March, 1952, and the date of registration is 11th 
December, 1952. The properties bequeathed by the will con- 
sist of a residential. house at Asansol, described in Schedule A ~~ 
of the will, and some monies lying in the account of ,the testa- 
trix in the Imperial Bank and the Post Office These amoupts 
‘are not rhentioried.in the swill,:but: from: the; application for it 
would appear that the deposit in the Imperial Bank amounted 
to xRs.11,379/6/; jas;.and, the.other deposit amounted to 
Rs. 2,513/11/- a8,;,Some gold, which- presumably consisted of 
gold ornaments of the testatrix, was also the subject matter 

-of Bequeathed- under the, -will,.... Earnest, Bento, the, second. son 
of the testatrix, was-appointed, thé sole executor,*and the, main 
2 ° terms of the disposition were that Eargest Bento would get a 


dar 


three-fourths share in. the properties bequeathed ‘under will 
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>l "The most importgnt Witness. on<behalfiof ther propounder 
‘appellant is-Sri Kshitish’ Busan! Sarkar;7a -legali practitioner, of 
Asansol’ wlió'has béer am practicé'dince: f935i36c:and who lives 
“in! à hoise opposite to "that^of the’ testatrix: o/T'he evidence of 
chis witness ‘shows thátihe came tto-Know the.. testagrix in.{1950 

and sli anid ‘her husbánd^wHho ‘had died ‘some: timesprior: to.the 
execution” of ‘the! alle eged will used:':to:come:to*himr: how aand 
ihen ad and! sought’ ‘his le egal "advicétin*some-otlier! mattersi.- Srijut 
Sarkar dir ‘de eposes: tl that? the testatrix’! ‘approachéd: chim, sto- 
‘Wards ' the “end ‘of! February, Yo52; and: gave Phim: necessary 


TET ELS oe 


‘instructions’ for drawiiig ü üp'awill: ii Phig! witness: further states 
‘that fe wanted šomë thore particulars: which?wére also supplied, 
'and' acting i under’ those! ifistrüctions | he: preparedsia ;draft and 
made it ‘over t Mrs. D/'Souza öm ithe i 6th: Marchi:1953j after 
ein Pand éxplaining"éach line Of thé é-draft imiHitdizs Srijut 
Sark dm depósés! that Mrs. !D’Souza' Ygotrd:fairpcopy.iof 
‘the "gi si yped irüd'sHe?execirednit'àt-hisplacecón .8th :March, 
Bey ai ding ta por diringement?and ithekexdcutiómiwas 
‘Zttested by himself'arid^áhottiér nian ofthe Goanes& Gomrinurüity 
ot ae ine kd oi Fáfnéfide z»»BrijwU Sarkap furthersmote 
Dite that Tam Iso! read: oütaind3explained -theawill:to 
Mors: D's5ü 1; iem lass ag nhe did notsunderstandrbefore 
Signi ing’ th e BD qal ehde£ appedrs t tolbe;aiv influential; retired 
Rae Smal Ge tHE! Godneses Commitnitysqtt Asdiisol..)de):was 
Sperry fed on toiii Mriission priori to" the! tridlGB thesuit, -ahd,He 
E ve Out his Ae ag rr Sis HE nWwasodeadi ‘byithe} time tHe suit 
ini dp for fefiting :OHe'stitéd^ffi His eviderive thatthad read out 
"End nde láined-the: will to Mres D'SouzaimiGoanésé language . 
"^et Or re He pùt down ‘het ssignaturéions thelwill;d2Herdid not, 
op ise syl Init She ^sdw «thévtéstatrix actually ign tharwill, 
“But: Ben: hatvaid that/his'femorf-hád been failing;éither dte.to 
à weakiiess Jor dye 10! his old? agë) 1SrijutSarkar! thas; however, 
"sid 1f His eViderjce cé hathevatrd: Parnéndez signed therwilhin;the ^ . ° 
. rofar F 535152: e o ta^ finn afd rto n OD £22 GO OT olla arf, 
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resence Of the. testatrix, after, she had signe d the "dine, If she 
-clear, „cogent, and specific evidénce of. thig lawyer ‘witness, sup- 
*eorted in material: particulars by the evidence; of J}. R, Farn andez 
be believed then: there, would ba no. room for. the. shadow « of 2 
doubt that, the will in: question was*duly ‘executed, by the testá- 
trix- and attested by witnesses on 8th March, 1952, according to 
the requirements of law. . 2 


- 
4f 
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The court below, however, rejected: the :testimony of the 
above two witnesses and held: that the "will was an antedated 
will on à coüsiderftion of the evidence of one Sri S. K. 
Chatterjee; a Superintendent of the Office of the Deputy Con- 
troller, Stgmp and Stationary, Calcutta. The record shows 
that the hearing of the suit commenced on 4th September, 1955. 
Some witnesses were examined on that date and the case was ad- 
journed to.15th September, 1955. . The recording of- evidence 
was completed on that:day., An application was made on the 
last mentioned date by:the objectors for sending fhe will to. the 
office ‘of the: Superintendent of Stamp and Statiohary, meaning 
thereby, ‘the office: of the Deputy -Controller ‘of Stamp , and 
-Stationary *for:;his. report: as to, whether : all ‘the three. demi 
‘papers, used in. ‘the: will ‘were available on 8th “March, à 1952. 
-This application was:allowed not withstanding the objection of 
the: propounder.- "The. court below sent-the will to the office of 
the Deputy ‘Controller of Stamp and Stationery for his opinion 
whether the demi papers used in the will were available on 8th 
March, 1952... A’ report was sent from that office on goth 
September,: 1955, to the effect that the demi: ‘paper bearing the 
water-mark MD. which constituted the second page of the will 
was not in existence on 8th March, 1952,-and the «other two 
‚demi. papers, bearing; the water mark, OR -were-in existence on 
“that-date... This report: which is.a-part, of, the reco ord was signed 
‘by the Deputy Controller, Stamp and. Stationéry,. ‘Thereafter 
‘Sri S. K. Chatterjee, a» superintendent. of that, office,. was 
: examined, in ;Court,;on-1st' December, 1955,. in support of the 
reports. His..evidence. was that the: water. mark; MD. bome” “by 
the second. sheet of the will had been assigned at a date subse- 
quent to^8th March, 1952, and so this- - particular. demi -paper 
could ‘not have been available on,8th "March, 1952. Relying 
solely upon the evidence of this witness, the Court below: held 
that the will must have -beeri antedated.N We may quote here 
the following passagi from the judgment of thè learned Judge: 


Johi Frings 
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‘of this 'Chfaracter;was held -to: be inadmissible. iti^a.criininal case 
‘does! hot :make any «différence: in: principle, because: the? rules 
eygarding admissibility: ofrievidence? ares the saméboth im civil 


MEE 


ant criminal cases. afe us Tm E ot Fdasat et Tai J 


t 


Me ae uM 


at d » J 


l Mr. " Ganguly: appearing. " ; bekali of, ‘xespondénts, ‘Nos. x 
and -3 besides adopting ‚the, above. contention - of. Mr. Goswami 


- 


a Renupada Et submitted that im this case. the witness. who deposed as art expert 
URRETIEOE did not claim amy privilege, and the court below also did not 


dedide whether the alleged: confidential , register Was à pri 
vileged - document, and that being the* case, the, court below 
should .have. called fer the. production of, the ‘document, We. 
are not- inclined. to accept, this-, argument - “of Mr. Ganguh, 
because the fetter written by the Deputy í Controller Stamp and 
Stationary, * dated yth October, ` 1955, which ` is a part of the 
record would. show .that privilege was ‘claimed ` as a matter of 
fact, by the Deputy. Controller , on the ground . that documents 
telating to the history’ of., secret water marks ; -are ‘based on 
unpublished . official records relating- -to. affairs, o of State, and as 
such, ‘the Deputy Controller was entitled to. cim. pu rivilege 

It would thus appear. that privilege : was in fact, claimed ed by- ihe 


Cat dese 


Deputy! Controller, Stamp . „aand ‘Stationary, . and as the Court 


alas Iji « TER 


below, did. not , pass, any. order. for , production « of the Tecords 
which appear to be-basis. i the. evidence, of Sri S. ‘K. Ch atterjec. 
we,are of. -opinion that: -priyil ege was, allo wed by, the E “AS 


MÍ. nsd 


the evidence of Sri S. K. Chatterjee is based. upon unpublished 


and privileged Government; records, that, evidence, d is not ad- 


missible, as has been laid down in the Gase reported in. Em eror 


315 


ys. Jaffarul Hossain(1),;and,we ‘respectful Y. agree wit that de- 


à COATS De ot 


cision.., -We ‘hold: that. the inadmissible, testim ony of Sri,S; K. 


Chatterjee. should not have been, | relied, on by, the Judges: of Court 

below. for.the, purpose; of ' holding ti that- ihe, dispu ted, will i is .an 

antedated pou -5 ! 2 
oa quor OS RT (ib n2 a 


1 B POT asi rire easy hae thet testimony. Jof^ Sri S KiCháttérfee 


~ 


di "adinissible in "eidónba" A we" are of "Opinio? t that? thieléarned 
101 


o Cogit below "is rong int ^régárding it'as Sacfósanct'or 
'i nfallible ia the é absence of the Confidential register - whith'is the 


1 x: 1 = ey” 
sourcé Eo: ^ligbatibi ofthat evidénte. ' In the fise place, the 


7d 


de din CLR D i 
rson who’ gave’ évidence might have ‘made fa’ rüistáke: ‘irl read- 


‘the’ the’ register” He coul ' pot '&ertainly liave? béë n'^properly 


cross examined, ^in ‘the absence’ of the jégistat.' " Sécontily ‘the 


(1) [1931] 36 C.W.N. 514. JEN ye UM 


M 


1958]i : JAFUH COURT Fo: 

a z 
evidence of Sri $ 3K Chatterjee shows that! other: Statést'of the’ 
Union: of India Hvégot their wn sepaiate arratigéments. About 
watermarks withewhich'JSti: 521a !Qhatterjée ‘is hot familiar. 
"There is; therefore, no "knowing" "whethet : this - - patticular MD 
water mark had been assigned by'any ‘ other:'state "before -8eR 
March, 1953, and whether 3 demi paper bearing such water 
mark had come into the possession. of the person ‘who ‘had typed 
out the will. For these'reasons, we regard the evidence of Sri 
S. K. Chatterjee to be evidence of: an in:conclusive nature af itg 
highest, and as such, it should not have been allowed to out 
weigh the clear, positive and unbiassed evidence of pleader 
Kshitish: Bhusan Sarkar. The witness who appears to be a 
disinterested witness of truth proved quite satisfactorily that 
the will in question was duly executed and attested. 

; "20 

Due execution of the will was admitted by “the testatrix 
before the sub-registrar who registered the will The sub- 
registrar Chandi Charan Bose (P.W.1) gave his evidence on 
behalf of the propounder. > Of course, he had no independent 
recollection «bout the registration of the will, but upon seeing 
the same he recollected, some of the facts relating to the 
registration of the will, and-said that the executant in answer 
to. some of the question put, by him admitted that she 
had signed the’ will with knowledge of its contents. This 
witness further said that he put down his signature in presence 
of the testatrix. The sub-registrar was, therefore, an attesting 
‘witness within the meaning of section 63 of thte Indian Suc- 
cession Act [vide the case reporttd in Satipada Chatterjee vs. 
- Anna Kali _Debya(1)]. We therefore, hold that due execution 
had attestation of the will was proved in this case by two wit- 
nesses whose veracity is beyond any guestion. The court below 
was wrong in taking a contrary view. 


We now pass on to consider the second point raised in 
echis appeal, namely, whether the, testatrix bad a sound: disposing 
mind at the date of ‘the’ execution of the wil. The court 
below | has held; that the testatrix did not'understand and the 
contents. ‘of the will, and ghè had no śoutid disposing mind at the 
date of its execution. In arriving at this finding,. that Court 
Was v véry 'much "jnffluenced by. the fact that ‘the testatrix’ was 'an 
old. woman who was suffering from various ailments which' are 

6) [1953] 58 C.W.Ne 121. AME s 
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more or, less the natural concomitants of old agê. . The evidence 
of Dr.-Sunil Ranjan, Biswas who deposed on pehalf of the 
objectors and whe’ said.that the testatrix was not in a normal 
state of. mind in 1952-53 also appears to have carried much 
Weight with the learned Judge. * .. ; 


The learned Advocates for the tespondents. poned the 
above finding of the learned judge by contending that the 
gestatrix, was depriving some of her natural heirs, either partially 
or totally of their, legitimate .share: of inheritance, and so it 
cannot, be said that she had a sound disposing. mind unless it 
canbe shown by the propounder thae .this. discrimination 
anrongst.the heirs was gnade yotuntarily and-of.her own accord. 
It was also.submitted..by .the learned. Advocates for the res- 
pondents thas the propounder had failed to prove that this 
discriminatidn was.the voluntary: act.of the maker: of the: will. 


"In - this’ connection reliance. was placed . on. some : oft-quoted 


observations of: Erskine, ;J. in Charles Harwood: vs.. Maria 
Baker(a): :Yhese..observations. occur at pages 290—291 and rare 


quoted: below. st ieur rhuo à Aap ate Tas ses 


Vot OJ YELIN ol HE fit gU 


M „But their Lordships, are of ‘opinion. that i in ‘order to consti- 
ture a sound disposing. mind, a testator, must ‘not only be able 
to understand . that he is by, his Will giving the whole of his 
property, to one object, of his regard; but at he must also have 
capacity to comprehend ihe extent of his. property, | and the 
nature of the claims of c others, whom by his Will, he is exclud- 
ing. from, all participation in, that property; and that, the pro- 
tection of the law.is in no cases more needed, than it is in those 
where. the mind has been too much, ‘enfeebled to ‘comprehend 
more objects - than one, and, most especially when that one 
object may be so forced upon: the attention of the inyafia, á as to 
shut out all others that might require consideration: and, 


therefore, the question which their Lordships propose to, decide 


HP B DU" 


in, this « case, is not, whether Mr. Baker, k knew whep | he Was iving 


1 paa 1 


all his ‘property to ‘his wife, and ‘excluding. all his ot other relations 
irom, any, share in, it. put ‘whether | “he was at that time, capable 


tlt 


-Q of, recollecting ie tho se Ielations, Were, ‘of understanding. their 


dh Pe el De ck Ld 


respective, claims upon, his regard and ‘bounty, and of deliber- 


1.11 er 
ately. form ing, an intelligent purpose of, exc lyding, them from 
“any share ‘of his  property.; ATOS A siots ina Tri T a P. Pia 


li 421 3l',32108 
t 


(1) [2840] HI Moor. .P.C. 283. 
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° : 
c\uOd eset obgenvations; ‘however! do?not apply: toithe facts. Of Civil 
ahe present;case because ini theiPrixy Coünciltcase, thei socalled ^ ° 1958 
Will was practically a»deatn Bed "will thavifigiibeen executed ónly € 
five bouts .beforelthelideaths of» theJtetsatorwdio -wasfound.«f$ ico oi 
be 1insensible, unconscious jid ‘sncapablez‘of*(any act whether ONE 
by his medical attendant only itwo ihours:aften:tbe»execution of eut s o. 
the will. In the present case the will was executed more than RUM 
a year before the daterof the death: of'ithe:testatrix.i ‘It is pus Mukha, J. 
that she was treating one of her ‘sons ipreferentially, but- then 
she also left other properties—which were to be inherited by 
her heirs, ‘according *o the ordinary law ‘of:succession. If the 
evidence of the lawyer witness Kshitish: Bhusan Sarkar is to be 
believed then it would be-clear that the testatrix herself gave 
all material -instructions regarding the disposition of her pro- 
perties bequeathed under the will.: Srijut Sarkar*said that he 
met the testatrix at least, om three days.in corinection. with this 
matter and she appeared to'be in a normal state of mind. It 
is true that the testatrix was living at the material time with her 
elder son Jahn Francis Souza, who: was’ partially disinherited 
and also with her eldest daughter Mrs. D'Silva who was totally 
disinherited. Ordinarily one would expect that the testatrix 
would treat them equally with the propounder. The reasons 
for preferential treatment have, however, been given in the will. 
It has been stated therein that John .was negligent of his near 
relatives and was fond of'races,'and the eldest:daughter Mrs. 
D'Silva had got her- marriage expenses from the: testatrix. 
“These réasons for^excluding them‘ ffom "inheritance either 
partially or totally: may ‘not appeal to'a stranger as adequate or 
sufficient, but the motive for preferential treatment- lies buried. 
with the'testatrix. It’ will be a futile.task: to unearth such 
‘motive ‘where, asin: the present case, the wy reflects the mind 
of the maker of the will. Gane te ayo Tut mo 4 ib orn 
: , ! ade See we. Te eap o3 E Mu. auo uS sede . 
< As- to the ‘question whether the. mind: of the: testatrix -had 
been. ehifeebled: by old'age.ahd diseasetot such. an. extent as«to 
- have.made' her incapable 'of- making ‘a! testamentary disposition 
of her' property, we! may say that the-medical evidence oniwhich / 
the respongents principally relied is “wholly. worthless) and un- 
rgiable. Dr. Synil Ranjan Biswas stated in his examination 
in ‘Chief! that he ‘first! examined Mis. cD'Souza;dn1g49;/àhd she 
J wás* suffering from (diabetes at«that’ time;oin théiláker: Ipart of 
d i953" anendevetopet: symtoms of rícardiebdropsys andushe had, ° 
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anemia. „He further stated that he thought that, Mrs. D'Souza 
was not in'a normal: state of mind in 1952 and she could na 
understand anything about her ailments or treatment and thé 
&ector got the details about he» pains difficulties etc. from her 
children. In cross-examination this doctor gave the lie direct 
to these statements and: said as follows: — — - 


e . “I used to talk to. her in Hindi... -.... 
she told me about her ailments. 


1 asked her question about her SOC etc. she 
always replied in getails,” ; 


These amwers given by the doctor in his cross-examination 
militates àgf&inst what he had said in his examination, in chief 
about the mental incapacity of the testatrix to understand and 
answer questions regarding her health. It is true that Mrs. 
D'Souza was an:old and ailing woman when she made the will. 
and admittedly she had. been in Dr. Mazumdar’s Nursing Home 
some time in 1952, but besides the above evidence of the 
doctor and the interested evidence of John Francis D'Souza and 
Mr. D'Silva, there is no other evidence to show that the testatrix 
had no sufficient: powers of understanding and discrimination 
at the date of the execution of the will. The onus of course, 
lav on the propounder to prove that the lady had requisite 
testamentary discharged by the evidence of pleader Kshitish 
Bhusan Sarkar and J. R. Fernendez who proved that the testatrix 
was of sound disposing mind at the date of the execution of, the 
will. It is significant that she herself went to the subregistry 
Office' to register the will. The man who identified there, 
namely, Mascareunas proved that at the time of registration of 
the will the testatrix was of sound mind.- The subregistrar also 
proved that in answer to his questions the testatrix said that 
she had -signed the will and she knew about dts contents. p 
our opinion, all this evidence shows beyond the pale of any 
doubt or controversy that the testatrix had a sound. disposing 
‘mind at the date of the will, and the finding of the trial Court 
ae i Se = . r 
os We now pass on to the third point raised in; this appeal, 
n namely, whethér the: will was brought into existerfte. as,a ‘result _ 

nof collusion and. undue. influence... The Loure below, held that 
* 


4958] è Fs z 2 dui HIGH C COURT’ ! à j 1 


4, 


„three persons colluded’ wit th’ ‘one’ addi er in bringing the will 


; into existence, ahd "they were Kshitish Bhusan Sarkar, Earnest 


Bento Souza, and Mascareunas and “they: have been described 
_by the Court below as the adviser, the gainer and the spectator 
respectively. 'On an examninatfon’ of the "évidence we are satie-* 
fied that there was absolutely nd community of interest amongst 
these persons, and neither the. pleader. nor the identifier had 
any thing to gain by’ própoundirig" the will. A suggestion was 
made against the .pleader ,that he, wanted to purchase 


property. of the husband of Mrs. D'Souza at ‘a very low 


price and. John Francis,.Souza stood „ìn ` his way. The sug- 
gestion was denied by the pleader. We are unable to see that 
there was any collusion amongst - the *persoffs. named above. As 


‘to the finding of the Court below’ ‘that undué iríduénce was 


exercised upon the testatrix, we are of opinion tha? the finding 
is absolutely unfounded on anv evidence ‘and: is based simply 
upon guess-work and conjecture. ... ‘We, therefore, hold that the 
will was not brought into existence ‘as’ a result of ‘any collusion. 


or as a result of any undue influence having been i upon 
the testatrix. ° d 


t ‘ Baia et A Ut )' . E | 
e. 


A f i 
All the „points urged in: “this appeal -on behalf of the 


appellant have succeeded and: we hold that the: grounds ‘on which 


probate has been refused by the court, below,.are not tenable 
We have held that the will was duly executed and attested and 
the testatrix had sound disposing mind at the date of the execu- 
tion of the will, and the ‘will was not ‘brought into existence as 
a result of collusion and undue influence. In view of these 
findings, we allow this ‘appeal, and set ‘aside the judgment and 
decree of the court below and we direct that probate’ of the will 


in question. with a COPY annexed be: granted: to the ‘plaintiff 
propounder. 


^ 


, 
N RU p 


è The appellant will get costs of, both de. courts dom the 


| respondents, the hearing fee in this ‘court béing assésiéd at five 
— mohurs. ` 


a 
LI 4 r ~ - + ^g t - 
"0a PEE go d ai st 2 KCl Oe xcd gd 


PS 


"T ' Binayak Nath Banerjee, Jt si agree. with thé conclusions 
arrived at by my, Lord. | 


r 


pa T» wot wes TUf'544 5^ 3J Pon No yalap l- 
! “Appeal allowed 
TED pee eL un dia i joa ona, 0 co: J i Probate granted. 
- CN 
R.N.C. é oaos 
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e 
hedini 7 before, ders Justice Renupada M pitu "IEE, ur. Ohe'«i 
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Bisurer'- ‘paying fór'i9tàl' loss un respect "of'goods carried by: Railway—4f 
» 1 Can. maintain suit. in, his’ own "name. against ‘carrier, for re- cod add sa 

—The Transfer of Proper AP Act (Act IV of 
E sere and appucany er nglish Princifjes ly applicable to India 














Held —On a constrgction of the Policies, that the Policies are Maune 
Insurance Policies within the meaning of Section 2 13-A) of the Insftrance 
Act, 1938 and as such governed .by Section 135À of the Transfer of 
Property Acte . : 


By virtue of sub- section T of Section 135A of the ‘Transfer of Property 
Act, an insurer who has paid for a total loss of.an apportionable part of 
goods carried for transit by a railway administration, can maintain a suit 
in his own name against the carrier for 1¢-imbursement of the amount 
paid to the insured for the loss. : 


Sub-section (2 of Section 135A of the Transfer of Property Act is 
based on equitable |p ACE .of re-imbursement which is contained in 
Section 69 of the In ntract Act. 


By enacting sub-section (4) of Section 135A of the Transfer of Property 
Act, Legislature has. deliberately given such right of suit to the insurer 
who is subrogated to all the rights and remedies of the insured. 
In view of the specific provisions contained in Section 135A SE the 
Transfer of Property Act, the English rule of law or procedure.that an 
insurer who pays for a total loss cannot sue independently in his own 


“name—is not applicable to India.. : 


cen for revision under section 115 CPC. by the Plaintiff 
insurance 


- 


1o ae 


Suit for recovery of money as compensation. 

The material facts will appear from the Judgment E 
$.. C. Pain'for the Petitioner. — , 
Bhabesh Narayan Bose for the Opposite Party. 

The judgment of the Court was as follows: — 


"Renupada Mukherjee, vat -A` conimon* question of kaw 
‘has arisen in these two Rules, namely, whether’ an insurer who 
has paid for a total loss of an apportionable part of some goods 





carried .for transit „by, land by a railway, administration , can 


* ^ M t 
maintain a suit in his own "Haie" against ite carrier "or re- 


imbursem mens ent of the amount paid to the ‘insted for: the lógs. " 


1.0 Civil ‘Revision Case No. 3020 of 19%; with Civil Revision Case No. 954 
of 1956. : eX 


,1958] , © *' HIGH?COURT >) 59 


‘In order to: appreciate how this question .of-law has arisen Civil 

° * . ane 
tt is necessary toestate the following facts: — nu 1957 

e ; ê e. ; Aegis 

e ^ " e 

The Alliance Assurance Co., Ltd., which would henceforth icio ae 
be designated as the Insurancé cbmpany instituted two suits ent Ga í 
against the Union of India as representing some railways forgadii Repiesentuig 


. " e. . 
recovery of some specified amounts as compensation for non- The Easten 


delivery of some rubber'goods.. In both the cases the consignor is 
and consignee of the goods.were a reputed limited company enupada 
í eia ukherjec. J. 
manufacturing rubber goods, namely, the Goodyear Tyre and 
e Rubber Co. (India). Ltd., opposite. party No. 3. of these two 


Rules. The:goods were. made: over to the railways! concerned 
in eaeh case in the railway siding of the.company- at Bansberia. © 
The "place of destination: was Lucknow: in: Suit No.:3449 of 
1951:'00t/ of which ‘Civil “Revision: Case No.. 3020 .6f.-1955 has 
arisen and in the other suit, namely, Suit No. 5299 of 1953 
out of which Civil Revision Case 954:;0f::1956 has: arisen, the 
place -of ' destination was: Madras. ‘The corisignments: were 
covered against all losses ‘including non-delivery. under. policies 
of marine'insfrance taken out by the Goodyear . Tyre and 
Rubber Co. (India) Ltd. from the petitioner Insurance Com- 
pany. In each case there was non-delivery of a part of the con- 
signments. The ‘Insurance Company had to-pay;a. sum of 
Rs. 1,237/12/- for non-delivery of a part of the. consignment 
mentioned in Suit No. 3449 of 1951 and a sum of Rs. 899-5-0 
‘for the’ consignment mentioned the! other suit. .;These two 
suits-' were: instituted ‘because the Railway „Administrations 
‘concerned 'refused to pay'these ‘amounts;to the;Insurance Com- 
. pany’on 'being'served: with requisite noticés.:u — 


í ^ 7 
t , r 
J Ut J 3175 04 wera 77 yp fy J, 


> Ipa f "n QUON 


a 


ve t ^ * ae a r 
‘Various defences :were taken tbysthe sUnion.-of India as 


H 


= representing the Railways ‘concerned; iincluding:ia defence that 


the suits were not maintainable in the name of the. Insurance 
° Company. ; 
"S.ti one bat "aon dp tt dea Gee au nl T (x 
"ATI these ' defénces sexcepting. the: defence ;fegardirig the 
‘maintainability of the suits were :rejected:.in- Suit No:-3449 of 
1951 with! the: result’ that- the.suit!was dismissed as, being not 
maintainable: On: an^application being::made for. new- trial 
‘under section : 38: ofthe! Calcutta :;Small Càusei;Coóurtst;,Act the 
Full! Benċh' affirmed: the::dégision’ of the, trial; Judge; and re- 
jected! the application; » 240 We Sid 91D oid o£ TO GE 
e 
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i ^» iSuit; No.. 5299 (ofi1953 was decreed, by: fhe: trial. dese 


held in, favour of-the:plaintiffión the .qhescion : rof.maintanr 


ability of the Suit and atso decreed the suit on merits. This 
decision Was. reversed: iby the Full Bench:whichilield chat "the 
*qiit was not,.maintainable:.’t the. :instance; af; the, Insurance 
SD UN uec pni as side ce Pee MX Heu I en dé 


® 
oie a 1 t t l br ja £4, ifie 07 Tau dM Hs 244] ^) PS 


` These two Rules are directed’ against , the above:two, Full 


Renupadae Bench decisions of the Court of, Small Causes, Calcutta. : It was 


Mukherjee, f. 


, 


not disputed before me that the findings arrived at by the: trial 
Judges on the merits of the suits are correct, namely, that 'the 
petitioner Company would get decrees fs claimed, provided these 
suits are found to Be maintainable - at the instance of the-peti- 
tioner company.and in its own name. Both the Full Benches 
have answéted this last question against the petitioner Company. 


Mr. Pain who supported these two Rules contended that 
the Insurance Company is entitled to maintain: the suits in -its 
own name by virtue of sub-sections (1) and (a) of section 135 
of the Transfer of Property Act- which has been Meu qd. 
by an anne Act, 1944. o 


- 


Sape (1) and (2) o of section 1354 run in the follow- 


ing terms: — i 


^ ~ 2. + 
= = ` 


"195A (1) Where a policy of marine Insurance bas 
been assigned sO as to. pass the beneficial interest- therein, 
the assignee of the policy is entitled. to sue thereon in his 
own name; and the. defendant. is - -entitled to--make any 
defence arising out of the contract which he would have 
been entitled to make if the action had been brought in the 
name of the person by or on behalf of whom the pu was 
effected. — i 


(2) Where the insurer pays for a fbtal loss, either of 
the whole, or, in: the case of goods, .of any -apportionable 
part;:of the subject matter. insured, he thereupon becomes 
‘entitled to take over the interest. of tlie; insured; person in 

©! whatever may‘ remain ofthe- subject; matter- so; paid ; for. 


uo and-be is?thereby subrogated sto ‘all thé. rights and remedies 


Dof the insured _person: in: aqdhin., respect of that- subject- 
matter as from the time of the casualty. causing the, Tes,” 


Š -Q 


vx ILJO Wd I MITUOG) i 
1608] COURT ; 


5116 THE ART ties Q3 egli uio, titi HI Peas qal aij posed, of the 


posed. He 


new trial applicgtión in Suit No. e of sen were of opinion 
insurance TA cy which is the foun 


ther Full Bench h lde* 


CUM HY 
policy > AME uit (ER d “Hae ed dink a udis j KO PAHENI Did ipae insurange 


ae CY. dd nt "t OT ery zi y E q Diouhbinetiti uir.) 
ón thé ins hda, tha 
A y ‘the nib TEE EE ie DET On ume a ©, ur dealt ith 


_ the 

by ef jO0 n VU TM fh En) a fares Sn os Icy ud D id 

tria Court rt): ] ma mention ! e re at t the two UU are in 

Te A s3DIUO£ZI aut aye t 4 Ayu 
exactly similar r terms au of une er which | ee ta Insurance, Company 
àp 2 d (t i at” 

undertook’ t Q., carry the goods io thé places -Of ‘destination by 

mK B 


ráilway, 'motor, and lorry. ; ètc; covering various “tisk” “including 
non-delivery. . A’ inarine insurance policy | ‘has not been’ defined 
in the insurance Act (Ace. IV. of 1988) bug i marine. insurance 


businéss jt has, been. defiried in section 2 e 5-A). which runs as 
follows: -— > l Son. e 


a . ptt. ey. ao ps 213A iue 
“(13-A) “Marine insurance business " means the busi- 
ness' " means the. business : of effecting contracts of. insurance 
td vy LUSI OG 


ù n éssels of any -descri tion inclu zn ca es, frei bts 
E por M diosa DITE DTP) aom Dg rgo 48 


ue fo face gv. ADUN OF MATE TIR di T4 

"felation te gu Vessels, cargoes and ights ods, wares, 

eT ETE st ss S^ dE HO UB 3107». "2C t rte STU 

^ . me and prope of whatever , description insured 

eo 094) da eters Vno DIIS, zpos bine P Do 10 ed 

for any transit by land or water, th, and whether or 
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not including warehouse risks or similar ri ks in addition or 


. a$ incidental to such transit, and includes any, other risk 
Bn Cus ds place ugt SOT 56! 109 B cli, Mg 
iain m insured. against in 
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e Civil deal with the applicability of these two sup-sections one after 
1957 another. MR : 
Aline, Assurance S 
Co., I&d. l dbsettion a) pt section 1 35A of the Transfer of Property 


NS UN m confers an índepéndent right of suit on the assignee of a 

India Re reseniung Marine insurance policy. It was contended on behalf of the 

Ta! pastem: petitioner that the policies with, which I am dealing were 

ph : 

virtually assigned to the petitioner by a document of assign- 

Eu ment in each case executed by the policy-holder upon receipt 

© of the value of the non-delivered goods. This document was 

marked Ext. 6 in suit No. 5299 of 1953 and Ext. 9 in the 

other suit. -They are couched in similar terms. They -have 

been written on a stamped paper. of Rs. 3/- each. They are 

styled as "letters of subrogation.” Paragraphs 1 and 2 of the 

letters of subrogation are relevant for our purpose and they 

may be quoted here : — ! 

"In consideration of your paying to us a sum of 

Rs. 899/5/-.in respect of the undermentioned " goods in- 

sured with you under policy No. 4859 (open), we hereby 

assign and transfer to you all our right title and interest 

in respect of the said goods, and all rigfits or “claims 
. against any person or persons in respect thereof. 


And we also authorise you to use our name in any 
action or proceedings you may bring in relation to any of 
the matters hereby assigned and transferred to you, and we 

2 undertake for ourselves to concur in any matters or pro- 
ceedings which you may deem expedient or necessary in 

.any such action or proceedings, and to-execute all docu- 

ments which may be necessary, and posu to against 

herein by all means in our power." 

Mr. Pain contended that Paragraph 1 of the letter of 
subrogation substantially effects an assignment | of the insurance 
policies. I cannot agree with these contention because all that 
was transferred under paragraph 1 was the right, title and 
interest in such of the goods as had not been delivered by the 
railways concerned. This cannot amount to an, assignment of 
the interest of the insured’ in. the: policies in quéstion. So the 
petitioner, in my judgment. is not. entitled to come under sub- 
section (1).of section 135A of the "Eransfer of Property Ad. | 


: ] T 
z JAZTJO Wat TLJ i 
1965] ° l HIGH COURT - 6 
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t 


LJ 
MER bn E ino! i Conte wh ow} eon bson T OBLO dog» 


pee Sect to VN SAEI Des hether,. by, paying; for ra total Civil 
Tote % O Ort10 t part. 2 vie „the -insyrahce cony, B 


pahy Ni De BRP E Sit 
ecome entitl 


these shifs for,recove ; 
ic fecutus SO paid to Kk ‘sured pu the carrier. T haved? Co., ; Led. 
already jobsenyed.thatsit, was:hat disputed béforé me that these d E. í 
ameunts haye, been, actuallyitpaid to sherholderiof;the insurance EA CUR 
policies; nor is;it:disputednthat.the amounts pzidurepreserit the ‘The Eastern 
rea] value;of;the-lost goods. ;-;l'hérargument iproceededoin. this 4, “— 
, Court on the. footing; that,:the- petitioner icompanyiiwould g get Piresi 
decree in these;two suits: provided süitslàre maintainable at its a 
instance. Sub-section &) of settion.- 135A o ofthe: Transfer of 
Property, “Act, lays,down;that by paying-fog: a.totali-loss ‘of any 
goods. the, insurer; shall be- subrogated; to-all: thes rights and 
remedies of, the insured person in'and in. ‘Tespect ofethat subject | 
matter. as from ‘the timejof-the-causalty causing the 4oss. 

4. Mr,.Bose. appearing ..om . behalfi:of.^the..Uniom of 
India submitted - that , this. súbrogatiori - does *not:.confer a 
right :of action «on ; the, insurer.: Hn support.^ of." this 

contention he drew my: attention; to-2 paragraph. 701 of 
Halsbury’s -Laws of. Englarid Vol. 18,:second edition; :P. 469. 
It.. has -been,: stated: there .that' in]. the absence. -òf : a! formal 
assignment of the 'right;: of» action, . the insurers:canriot;sue -the 
third, party in their own;namés; théy.:must, bring the. action in 
the name of, the’ assured. ;, He. also- drew my attention to Article 
1231..0f ‘the .treatise Arnould ón: Marine! Insurancé; &Vol.-2;;13th 
editions where; it .has! beenr;statedothat the ‘underwriter: jis. only. 
entitled: to;the benefit, of) such wemedies,srights; or-óther. en 
tages;; asy the;cassuredy wouldsthimself be ablesto1énjoy: 
underwriter thastno;;indépendentj right tof hisrewniand, Bein 
ever sue cin ihis, owngnamae:iiThisi is mel doubb thexEniglish Jaw; 

ox. rather [het English: procedure} forsgnforcings thetwight cof an 
underwriter whorpays<for 3» totalAloss against asthind sparty' wide 
imithisqconnegtion : ‘the case caf Jamiess:Nelson.S&onis)ubtd. v8: 
Nelsón-Lin&YLiverpooly;L4di(1). e(Aihe relevant: passage«becurring 
at PPy 224, rand»12281 vidéoaléo: tbeitgse sof Kinig, vsicitictóna 
InsuraticbsGompany(2).33^.71:5qo1q 1o zs1engi) sd! do (2) Ait! 
aoit sbhéo laws Cobrtsi ini England: bavé cprbeistóvadoptosthis 
` peculiari£drm ‘of ;procedure-becduserthézright ofjactión ofthe ` 
insyred tissiconsidered to*beraxpersonal right; whith iis Mot cap- 
ableo;ofmbeinigs transferred ntoothe einsurer rnmierely;;by: legàl 
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"esl De ciae eer 


subrogation. I need quote two aragraphs gom the judgments i 


of'two learned 'jüdges of ‘the "Howse of Lofds ‘reported in 
Simpson & Co. vs: Thompson Burrell(i). One of these passages 
tyre Se bet gl Af I' ig 
d “ My Lords, these authorities seem- to me: to be con- 
-  Clusive that the right Of thé unflerwriters is merely to make 
such claimi for damages as the insured himself could have 
., Made, and it is for this reason. that (according to the 
" English mode of procedure) ‘they. would have to make it 
in his name; and if this is so, it cannot of course be made 
against the-insured himself". ^ ʻe -: 77 
The other. passage occurs at P. 293 and it runs as follows: — 
In England, the action must be in.the name of the 
shipowner, not of the under writers. -I think this material, 


as showing that it is the personal right of action of the ` 


shipowner, the benefit of which is transferred to the under- 
writers. In other systems of jurisprudence, or it may be in 
our own as altered hereafter, the assignee of such a right 
may be able to sue in his own name.” 6 g 
There is, however, no reason why the above peculiar form 
of English procedure should be éngrafted on the. procedure 
prevailing in our law Courts.^ The word ‘subrogation '^has.not 
been” defined in’ the transfer of property "Áct but it means 


substitution." If an insurer is subrogated to all the rights and. 


remedies available ‘to the insured, there is no reason "why he 
should be‘denied the right of enforcing such rights and remedies 
by:a'suit. "Section 92 of the transfer of property. Act confers’a 
right ofosubrogation on the redeemer: of a mortgage under 
certain circumstances. «There is no doubt that in our law Courts 
such a subrogee. can enforce! his right by a'suit- without using 
the ‘name 'of;themortgagee. whose mortgage “he ‘has ,redéemed. 
A ‘subrogee ‘under. section: 135Al\(2) of the- Transfer of Property 
Act should: not:be placed in à more..disadvanitageous position 
than arsubrogee:under section ge df ‘the same- Acti SIE any doubt. 
still remains about the right of suit:of an insurer under séction 


-— ..9 e -F - 
6099 ,, ri: Lr. por?! E 


(1) [1877] A.C. Vol. 3 (H.L.) 279. UE ot TOUS > 


> 
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transferred. By refpoving this bar, sub-section (4) of section .135A Civil 
` of the Transfer of Property Act makes.a deliberate. departure mem 
frm the English rule of proceduré- which, lays down. that an wv 
insurer who pays for a total loss cannot sue independently i in higie "co. Ts 
own name. 


Subsection (2) of section i s i is bud. on equitable prin- afe Union of 
ciples of. re-imbursement which. is contained in section 69 of the: The Fasten 
Indian Contract Act which runs in the following.terms: . ay 

"69.' A person who is interested in the payment ‘of gdh tats 
money which another is bound by law to pay, and what ~ J^ 
therefore pays it, is entitled to be reimbursed -by. the other." 

In this cage: of loss of insured goods: the ^ primary. liability is 
thesliability of the carrier. The imsurer®steps into the shoes 
of the insured by paying for a total ‘loss: If a sub insurer 
is deprived of an- independent right af -action-his ,rights and 
remedies would be rendered useless in many cases. For instance, 
if the holder of a: marine insurance dies without:any heir or 
leaves the country or becomes untraced; or. if, a: being company, 
it ceases to exist, then the.remedies of thé insurer would: become 
completely uséless because it would“‘not be: possible’ for the. in- 
surer to sue irl such cases. in the name of the-insured:. “It seems 
to me that;our legislature has considered these contingencies and . 
deliberately, given.a right of suit to the:subrogee by..énacting 
sub-section (4) of section 135A of the Transfer of Bropertey ‘Act 
and making clause (e) of section 6 of the same Act in applicable 
to o the. remaining. sub:sections:of:section:335À:«;* os r] 

"Mr: Bose on behalf of the- Union’of India raised yet:another 
srtenion: that because sub-séctióni(1Y of section 135A specifically 
confers a. tight ‘of suit on the assignee. ofna mdrine insurance. 
policy’ahd sub-section (2} confers no such right:on the subrogee... 
it should be held that such a right has been denied to the latter 
by implication. > T'his'argument does not-appéar to»me to be of 
any substance: Sub-section (2). of sectio 1354 is- much. more 
complex: thám;such sub-sectiori (1).- “In éub-section (1) it is easy 
t8 say thatthe assignee of a: policyiof: martine insutarice would 
be entitled to sue thereon in his own name. Sub-section (2) is 
divisible into two parts. "In the’ first: part dt is, said: thats by pay- 

ing fora ‘total loss, either. of: the wholé; or, in the case,of. goods, 
of any apportionable' part,:iof :tlie: asubjectomatter) insured; the | 
insmrer becomes entitled to take over the interest of the insured 
person! im‘whatevefi may remain of the subject matter so paid 
for. ^Incthe second part it is said that by such payment the in? 
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suireriisisubrogatéd) tovallthe rights arid sremec Lies of tHe irisuféd ? 
person:airis andri l'respecp /ofrithat. stibjésti‘m tutelagnfioni thes - 
timeio£ itheycasualty Casing» theless} Tt is-difficulesif not fie” 

sible: itordrafty sübisectionn(s)oof«the: sane Hihera ibisethiva! 
po But, as I have already poinfed out if any doub8!remasns^ 


India: RepresenungabOut the:.right of suit«of i an¢ifsuger under Sectors gKA’ (3) 


The astern’ 
Railw Way: 


— 4. 


Renupada. ® 
Mukherjee, J. 


itis dispelled:by.sub-sectionn(4) which!makesiclatisd:(e)-6fisection’ 
6 in applicable itor alli the sub-section‘ of section 139A. “So. Ti 
repel: Mr.';Bose's contention-that!ansinsurer‘has/ no: independent 
right of:action under: sub-section *(2y30£2settion" ' Tg5A'of: the 
Transfer ‘of: Property Act and T hold 'that the two ‘suits: “out of 
which! these *two «Rules: have ;arisen: areveniaintainable: at: the 
instance: of the- petitioner" company. At the claimsicof: the’ 
petitioner copipany- are "otherwise ‘goods.’ these”: ^guits "must ‘be 


€^ 


decreed ang the: orders ‘complained: ofsmust-be set^asidezc:^ ^ 


: 
eke ce oss ROG es Geel a aioe cR eene 


Mr. Pain:also: argued) beforetme on. behalf of: the® Denis 
company- that the: insurer has-acquiredoan: ‘independent right of 
suit by. purchasing-the interest’of: the insured’ in the: undelivered 
goods and also by way: of reimbursement under section: 69 ‘of..the 
Indian Contract ‘Act. . But im view: of: my-interpreétation of ‘sub- 
section (s) of: section 135A ‘ofethe Transfer “of Property - Act, 
I:consider it unnecessary ‘to:-enter into the merits -of this argu- 
ment in these Cases? E 0:2 30 Arce ncc i0 D noliot0 € 
Oe eee Eee ODE VT IH oe See C os DES 

In the result:cthese i:wo c rules i-areiÁmadeo absolute; "Ehe | 
orders: 'of^ the; Courts? bélow»ipassed! in 1connectiorrosrith «Suit 
No. 3449<iof 1951700 of which: Givik-RevisiomNo.: 30207 of! 1955 
ofthis-Gourthas arisenc‘are‘-hereby set asidélcandsthat suittis 
decreeduwith' costs: against defendant »No: a0f«théntrial sCourty 
taneleri 01 painab nood een gejt s cone rsi bhor od birod? & 
in The corder Tofathe :FullaBenchrpagsed ii connection ewitb' 


: Suit Non 5299; of :195 g outofiwhiòh rCivil?RevisiomrNozd 954v of 


1956 has árisemiszherebyrset.(aside»and-dhe xlecreedripassédrby 
tbe tral nage in»fthatisuitois: réstoredcandamiaintainedili ve $: 

: (05) moidledug8 woman awo eid ot dosjodi ana 03 bsuiimo 43 
-sq Thelpetitioner company.7Wiltligetl itsccosts «hroupliouti from 
Oppositeoparty <No.11i of thesé: twoJrulesithe costs lofothis1Court 
. béingSassessedratittwot1geldrmoliurbointeachorüleoirioqqs qas io 
Fo:ueni a3 3o :2919'01 od} Tavo sols o? babines omod 1918711 
bina oe yaam i99jdrre ont 3o nicest vnm Rule: maderabgolute, 
RINIC Inorrysq Noue vd 361 bisa ei si 7 ‘8q DrSusit :decueed. 50! 
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UNION OF INDIA. 


Operating railway systems it in the sang Sahel os carrying on of business 
F by the Unon of India—Letters Patent—Clause - a" Carries . on 
business TEAM EU dneaning. - 3- Áo. : 


- 


In o perating the railwa systems in the’ cóugtry, ‘the Union of India 
carts on business within the ordinary. mtaning of that expression. 


^ To give jurisdiction to the Court under Clause 12 eof the Letters 


Patent there: must be regular ao on of business b e defendant 
personally within the loial limits. . P . A d 

The word '' Union - of India ” ‘being a: ‘mere - name given to an 
institution, it cannot be said that in, owning i and operating a railin Dg system, 
the union '' carries ‘on -business "' or '' ta ec works for gain in the 
restricted sense ip which the expressions been used in clause 13 of the 
Letters Patent. 


= r 


Suit for recovery of. damages £ on loss of goods consigned 
by rail.. 5 


S ! a. E Um 


Mo. 
- 


‘ 


The — Bo will appear from the he judgment 
-Sübimal Ch. doy with Ainiya K. Basu for the Plaintif 


* Ai Canes) with G. i ‘Kar for the. a RE 


tere 
MI 
- 


The judgment. of the Court v was as follow: ; 


(P 1 un 


n K. Mitter, J.:—This i is a suit for recovery o of Rs. ioc 
ay daniage for loss: of goods conned by ‘rail. 


+~ eer 
bs ee wm ik 4d 


The goods:were put on rail; according. to the’ plaint, at 

Maldah' Court, the destination station ‘being Cossipore . Road 

on the East Indian Railway and were-covered:by railway: receipt 

No aid dated December 13, 1949 The: claim: includes the 
y . My ops res MIALANI l3 SLIN: jl La 


* Origidal ede Suit No, 44i of.igge: laies co cant] s i, 7 
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value of the goods, asl WisbIbroketáge fand commission dega 


to have been paid in rrespect of them and incidental charges. 
. AMINO CA OO sinu GA sols 
The suit was filed in this court on the allegation that the 
e Union of India cafriés otrIBüsiness ihJdehe^rfamé and style of East 


Hmon ET India Intiian Railway at No. 17, Netaji Subhas Road, Calcutta, within 
G. K.-Milter, J. the jurisdiction of this Court. VNo, leave was obtained under 


ow 


E 


= argie 
~ -x 


clause 12 of the Letters Patent. 
CATAL TO ZODCO 
* A preliminary objection was taken on behalf of the de- 
fendatic that Without süch leave “this 'süit is ‘not maintainable 
and I accordingly ‘asked learned c counsel to. address the. court on 
the point as.to whether this court, has jurisdiction to entertain 
this suits a- prelimifiary: iue uo c^ qe dean a 


— 


~ 


xi 3p ec t.i cx ear’ sana dug Sry. Re qoos ds 3m 
‘The -igue' presents two-aspects-for. c corisideration- (a) can it 
be said that in operating the railwáy systems in thé country the 
Government of India.carries, on ‘business and, (b) if the answer 
té- the above be in thé atütiative, “is the: business of the- kirid 
contemplated by:clause-12, of the Letiéis J Patent’ "oF this, Court? 
Sein” ope 
Transport by rail is essentially'in the nature of a commercial 
undertaking: and it isccominong knowlédge<that<in :operiiríg up 
new railroads the motive which guides private persons engaging 
in such enterprises is not the desire to facilitate communication 
with inaccessible traétscof:land«but ithe lure dfiearning freight 
and fare. The history of railroads in India bears ample testi- 
moy taithe rfacb'thatüt Was joint stock. compániescather than 
the Government of India which staked their capital in such 
venturessbrbxbélievé: thé origirit of) rdilroads;sinsiinosthof the 
European countries is similar to ours. That the Government 
of India has naw«aétpliredzalt the important railwgyssystéths in 
India, which in the past were managed by commercial firms 
orajdifit stock companies;} anc professés—to . bunatherh as «0 part 
of its scheme offsetting fupganwelfare-Staterqloes} not;;rim bmy 
opinion, alter the character of these undertakings. - Whoever 
runs(astailwày mnugtibeotakeniito be carryingvonfaausiness. I 
ànr fiotrimpressed»ibycthe»argameritzthatbicontrolroforailiádys:ts 
vitáb-tozthd i propebsdefencerof the; couritry! andba& such :ought 
to ibecohsidered! assan afi’ essential sof “its! :Government. pitris true 
that development of communication in a country postal, tele- 
graphic, riverine or aerial, oughft&be thé loókout ofiithe State 


l ° 9 


1058]'* n. a Jedugip 09 V2 ! és 
° 

butzit. isiwell-knotuer Hare ititi rete heey th the Glove Peno our Civi] 

cO Qnitry did: not: coficern-! ier intigfately ^ with p viding. any Fane 

of the above. means of iéofnitilinicatión excep tine tie hist | > s. 

When the last great war was en the ovement of I India, * nens 

assumed ‘powers of conttolliiig "Qveri^the stip lj and. dis stributión al 

of 'esseritidl atticlégof"'food and timent EUH "will have é tlie Eod: ee 

temerity . to: dub ^a: ' Governinient' únidertáking iot “dealing 3 in OC: K. Alettes, J. 

ordinary articles ‘of food. in’ nóriial peaceftil days as other’ than 

of a commercial nature.’ In my view the'charácter of à a ventüre. 

remains thé same whether carried on by a private individual 

Or by a department of State for the Benefit of i its — tS 


- A“ n 
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"The issue ás to whether” this court would, receive, try ‘and 
determine a suit against the Government of India .during the 
British regime under the provisions of clause 12 of fhe Letters 
Patent of this court. when a part:;only -of the cause of .action 
had arisen within its jurisdiction without express leavé.in that 
behalf, . was complicated by reason. of the peculiar -frame in 
which the suitehad to be brought, When. the British. monarcli 
assumed suzerainty over territories of India which were: formerly. 
in possession and, under - the, government. of. the . East, India. 
Gompany, it was enacted: by 21 and, 22; Victoria :G.:.106;.S.- 39,- 
that, all lands. and hereditaments, monies; stores; goods, chattels, 
etc. - subject. to the debts andi liabilities;affecting the. same: and 
the benefit. of, all contracts; covenants, which the; said company : 
should be seized or. possessed of. except.the, capital stock of the , 
said company. and:'the dividend thereon; should become. vested 
in her Majesty, to, be applied and disposed, o£ for the. purposes 
of the ( Government of India; But. heither her Majesty nor the.. 


Government of India could: be: sned: agsuch in respect tof. such , 
debts and Habes and S. 65 of the said Act provided. that: — 


"c ' 1 ye. 5 EP COM Mm A “AS, Caua "TER Mau. th i r1 


ui ints Phe Sectétaty of State in (Géuneil 'sbáll-dnd way sué ` 
dnd: Ib aed ds! well inedia” agin Htiglatid® by thé fame" 
"of thë’ Secretary: 'oP State Sin ar douiieinat a body" CürpóFáte; 
^ "and'all persóns aitd (Bodies Politic shi] ahd iy have and ’ 
take thé same "suits," remedies’ afd? p Ais conci nS aid 
-"eqüitáble- -against thé’ Settetary GE StateMin Gö ?a3 they” 
** could have dope against t thé sdid compari? aiid iid the property 
and effects vested in Her “Majesty for the oe of the 
Government of India, Or acqui dor the, sajd. ay ir pose, 
shall be subfect and liable to “ithe [same judgments and . . 
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v 
executions as they would while vested in ghe company, have . 


. béen.liable jo in respect of debts and liabilities lawfully. 
contracted and jncurred by, the said company." . "De 


e Logically suits should haye béen allowed to be. filed against 
Her Majesty in respect of causes of, action accrued against the 


4 


C. K. Mitter, J. East India Company but the British Parliament did not desire 


this course to be adopted and enacted that suits should be filed 
against the Secretary of State, who was to be treated as a Body 
Corporate, so that a change in the personal of the ‘Secretary 
would not affect a suitor.either in English or in India. The 
Secretary, however, was only a nominal defendant; he incurred 


no personal liability dhd no*decree could be enforced against him - 


personally. His name was to be on the record merely for the 
sake of form: l * | 
E. g b 

The Letters Patent of this: court came -to be put on the' 
Statute: Book in 1865, ie. seven years after'""the Act for the 
‘Better Government of India” mentioned above. Clause 11 of 
the. Letters Patent : purported 'to define the territorial ‘limits’ 
within. which the-:ordinary’ original civil jurisdiction of this 
court' was to be:exercised and‘ clatise-12 laid down that suits of 
every description could be tried by this court'subject to several’ 
conditions. : This-clause ‘was not concerned with ‘the where- 
abouts’ of. the ‘plaintiff, whether he lived within'such jurisdiction’ 
or carried on business here ‘or ‘elsewhere; it "was enough if he 
could’ satisfy that:a part of-his cause! of action -had-àrisen ‘within 
such jurisdiction or if hé could show that although- the’ cause 
of action had arisen. elsewhere the defendant was a person who 


dwelt or carried on: business or personally worked ‘for gain 


withinithe limits specified in' clause 11. 


In Biprodas vs. Secretary of State(1) decided on June 8, 
1865, Pigot, J., on the. original side of this court held that the 
Secretary of State carried, on business in Calcutta and he drey 
support from ‘the judgment of: Scotland C.J]. Subbaraya Mudali 


vs.. The Government(s). The leading judgment of this court - 


is to. be found in the case of Doya Narain Tewary vs. Secretary 
of State(3), where Mitter and -Trevelyan JJ. referred to the 
provisions of section 65 of 31 and 2s Victoria Ch. 106 and 


~ 


: 1885] 14 Cal. 363 fn. - go 9. 99 EC" ° 
. (2) [1863] 1 Mad. H.C. Rep. 286.7 = ts 
3) [1 LL.R. 14 Cal sp6.^- 7-7 evo Een uS ux 


e 
: ope pa poet iM] 
1958] À, L” A MGH COURT ^ 


9 .,.! Le. TONERS T m 
observed ‘that. ‘+A ‘suit, of ‘this ‘kind: is not really agninst any, 
pefson ‘or’ any'real body corporate, But jt is ‘allowed to be 


brought against’ the Sécrétary of State in' Coundil às body cor. e 


porate. In other words, as a*sult cannot be brought without 
a defendant, a nominal defendant'is allowed. to È 


1 


- the record. to enable the plaintiff to’ obtaiií the ‘remedy Secured 
to him by that section." 'The learned: Judges felt their con- G. K. Mitter, J. 
e 


clusion to be fortified by the dictum of James, L.J. in Kinlo¢h, 
vs. Secretary of State(1) that "there was no such body" (i.e. 
The Secretary of State in Council known except as a name 


* * * for suing and being sued on behalf of the 
Indian Exchequer.” : : 


be put upon - 


Civil 
= 
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———— 


Biprodas Dey's case though cited ‘at the Bar, does not ` 


seem to have been noticed in the judgment in Doya Narain’s(3) 


case. : 

Mitter and Trevelyan JJ. further held that the above 
being the nature of the suit contemplated by section 65 of the 
Act for the Better Government of India and the defendant on 
the record beifg a mere name used for the purpose of present- 


ing the suit, ‘tthe words by which the second head of juris- 


diction has been defined: in clause 12-of the Letters Patent are 


inapplicable to it,” Reliance was placed on the judgment of ` 


Wells J. in Rundle vs. Secretary of State(4) that the words 
‘carry on business’ or ‘Personally works for gain’ could 
not refer to an institution like the Government of India, 


Accordingly, they held that the words ' carried on business ' in. 


clause 12 of the Letters Patent were used in a restricted sense 
as was indicated by the expression ' personally “works for 
gain’ occurring in the same sentence. Not only did the learned 
Tudges hold that the business of governing the country was not 
business contemplated by clause 12 of the Letters Patent but 
they observed that the trades in opium and salt carried on by 


the Government in Calcutta were not: carried on by the de- 


feredant in “that "case; ie. the Secretary of State in Council. 
These trades, their Lordships held, were carried on by Govern- 
ment officers in charge: of them for the benefit of the Índian 
Exchequer. b SÉ qM l 


T 


The view taken by their lordships therefore was (a) The: 
' ! * 1 T ^ a oae | ti t t ‘ tae ' 
Secreśary of State as a''defendant was a^ mere name, something 


i j i Doe of old English form of action Doe 
Hke he imaginary Doe. of the E Qe a R 
; E " pU Ya E E Ex Di i ho H , [OR 
1 1879 15 Ch.°D.I è, (3) [1886] I.L-R..14 Cal. 256. 
2) [1885] 14 Cal. a262 fn. (4) 1 Hyde 37. 


Burmall 
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Union ot India 


— 
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dem X v. Y and (b) clause: 13 of-the Letter’ Patent was never 


ats ki 2 19 tek Fi 

meant to ve jufisdiction to the court to try and determine sifits 
against án ii La itutioh like the- Government of: India. DA gates 
Shes Vi fol em dol 

e "EM e A 


pham s 
at 


yids where ss des C J: sting with Harrington J- -observed 


G. K Mutter, J. that’ Matters of this | kind. should have all the certairi ty, possible 


" * 


“and thé court “should not Tightly disregarded ; a decision definitely. 
settling a question of jurisdiction such as that which arises in this 


x ON e 


These two judgment have been consistently. followed inthis 
court except. in the, cases-of Golab Rai Paliram vs.-Secretary of 
State i in Goufcil(3) and i in "Dominion of India vs. Jagadish Prosad 
Pannalal(49 i in Golabrai Paliram's case(3) Lort Williams J. stated 
emphatically that the -railways could not-be treated as kept up 
solely for the ‘purpose of ' Government ' ‘and with this remark— 
fully agree. “But it appears that. the learned .Judge did not 
attach sufficient. importance to the words .' persomally works for 
gain etc.’ in clause’ 12 of the, Letters Patent.. Jagadish Prosad 
PannàláP's case(4) in which. judgment was- delivered. by- Harries 
C.J. was held to haye, been erroneously, decided by; the/game:; 
ew Judge i in Bansi Y vs. The, Governor, General in Council i 


pu "fd Ta 5 


E "i After the coming E. of our eons eA the question 
came up, for, consideration, in, the, cage. of. the Calcutta. Motor: 
Cycle. Co. ys. The Union..o f India(6). The argument on behalf 
of the plaintif. there proceeded. on much the same line ag that. 


before me in this case e : "m 4o poa ttn 


. d 


L7 


^" Keference w Was Pide by Mr. oma counsel for the plaintif, 
to several articles ọf; the Constitution. including” Articgles-50, 73: 
246, 389, 294, 299 and goo and it was contended that in these 
proyisions there. has been. a wide departure from the former 
Government of Indian Acts. ‘There is certainly a considerable’ 
difference between the position of the former Secretary of.State 
for India in Council and the President under the present Consti- 
tution ; 'Or the. Union of.India, the defendant-before me, Under 
the, Acti of 1865, all. property etc.. subject to debts. and liabilities’ 


(1) [1886] LLR. 14 Cal. Aa m % fio A CEJ 1 175. > 
i rel I.L.R. . à 1951] 56. . 88 _(F.F.) 
$) [1020] ELER.. ah à Cai 160 6) foks 98 C.L.].' a8: i 
e e 
: a 


M 
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were vested. in. Hé Majesty, - who a also to, jave: the benefit 
of all contracts while suits had. to be brought . ‘against the 
Secretary óf Siate, who was to be, treatetd. as a: body corporate. , 
Ünder Article 294 and other, artitles, following all such .propertf 
ånd. assets are vested i in the Union. and "all rights, liabilities and 


obligations. of the Governihent of the Dominion, of- India aré 


"1 ^ A vw 
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to be rights, liabilities 4 and “obligations of ‘the Government of ©. K. Miller, J. 
India which under Article 300 may be sued by the name of the * 


Union of India. The position of. the Union of India under* 
these Articles cannot in:my opinion be equated- to that of the 
Secretary of State’ under section 65 of the Act for the Better 
Government of India’ meritioned above. ep he Union of India 
is the Owner of all property a and assets of the Government of 
India. Under Article 1 of the Constitution, Ind D a union 
of states and there is no significance in the fact that in many 
articles of the Constitution only the expression “The Union.” 
has been used whereas in several others the expression “ Union 
of India 2 has been used. In my view they both. refer to. the 
same identity» $o far as the States -comprising -the, Union. of 
India are coneerned the Constitution by. Article 389(2) clearly 
conteniplates ‘that they may carry. on, trades or businesses. of 
India. "This h however does, not mean that the: Union of India 


cannot carry on a business c Or a. trade. - Lx dudas uou ™ 


“Owing a railway system and operating it clearly amount 
to carrying on a business but the question still remains are these 
acts sufficient to attract the operation of clause 13:0f the Letters 
Patent. . dn my view. the consensus of opinion of the different 
High Courts. is clearly, in the -negative.and. with. this I respect- 


1iJ2 HS "em 


Fully agree. l t 


` r 
at y P ` 


Clause 12 of the Letters patent purported to define persons 
who were amenable to the. Ordinary: Original Civil Jurisdiction 
of this court. ff the entire cause of. action. against a person 
arises within such, jurisdiction he. can be sued here no matter 
where he resides Or carries on business. b If only. a part of the 
cause of action arises within ‘such jurisdiction then the suit can 
not -be filed here as o of. right.  Thec court is to haye-a discretion 
in the matter as do whether it should allow such a suit to be 
brought-here and may refug leave if it so thinks proper. The 
convenience “of the defendant was certainly ippetihost in the 
minds of the “Legislators who did not intend thit a defendant 


1957 
hs alee rad 
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could be harassed by launching a suit heres except in certain 


` sao £ al 


special ciscumstanées’ including’ his: "residence oF „personal, éga- 


- nection with a: busitipss'cafri catried'6 on ‘within’ “slic üch juisdiction. Af 


Champslal „the defendant: ‘personally’ resided’ within‘ such “jurisdiction ‘Or 
"y. 


U , 
nion of India visaged:. Obviously it' was “not “engugh that“ he ‘should have 


ee 


” faxried. ori "business or ‘worked | for | gain’ nó Hardship was en- 


G. K. Mitte, J. business ‘relationship with ‘some one within ‘such jurisdiction, 


E 
e 


This.isclearly indicated by the use "of the word “ personally.' . In 


. Subbaraya Mudali vs. The Government of India(1) Scotland C.J. 


"observed " Carrying on business by the defendant’ personally 
is what is meant by this clause. Dwelling is a personal act and 
the working for gain is expressly required to be personal, and 
we think, a personfl attendance to businesss was intended 
* *- 9. the intention must have been that the words 
‘carrying on business’ should be taken with some limits; and 
we think that when read with the other word of the clause, the 
proper construction is, that to give jurisdiction there must be. 
be regular carrying on of business by the defendant personally 
within the local limits." ‘The above dictum was quoted with 
approval in Doya Narain's case(3). In Rundle vs. Secretary of 
State(3), Wells J. made similar observations. Dicta to the same 
effect are to be found in the judgment of Coutts Trotter C.F. 
and Beasly J. in C. Govindarajulu ‘Naidu vs. Secretary of 
State(4). With due respect I do not think that Lort Williams J. 
attached sufficient importance to this aspect of the question in 
Golabrai Paliram's case(s). ' | iu 
My attention wds drawn to a udgnien: of the Assam High 
Court in Protap Ch. Biswas vs. Union of India(6). There the 
question arose under section 30 of the Code of Civil Procedure. 
The Assam High Court came to the conclusion that the"position 
of the Union of India was the same as that, of a private, COr- 
poration and the Union codld be'sued at Gauliati, "the prin- 
cipal place where the defendant catried- on the business of trans- 
port in the Easter Region." -I fully agree with the judgment 
that the: Union of India does cairy on business, in operating 
railway systems in ‘the country , büt I cannot subscribe to the’ 
view that'a suit against an entity like" Union of India, can be 
filed in any pur pu betause business is carried on ‘within 


i' E bain ' 1 


'(1) [1969] 1 Mad.-H.C. Rep. 386. "UT ‘Mad? agg. | 
i 1886] I.L.R. 14 Cal. ane ae ] ELLA. m 3 + 160 
1 Hyde 8M. 1958 
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e the jurisdiction, of that court. If that were go the legislature Civil 


need not ha 


€ used the expression * personally works for gain’ "1957 
either in sec. 20 of the Civil Procedure Code or in clause 1$ of. = 
the Letters Patent, Ro gw ee "DN 





Burmall 
Champalall 


z v. 
Therefore although mf view is that the Union of India ener sate 
does carry on business within the ordinary meaning of that G. K. Mitter, J. 
expression it cannot be ‘said to do so within the narrower ® 
meaning of the expression for the purpose of clause 12 of the | 


Letters Patent. 


No injustice would have resulted to the plaintiff in this case 
by reason of the above if care had been taken to obtain leave 
e - 


under clause 12 of the Letter .Patent, 


r 


In the result I must hold that this court has rio jurisdiction 
to try this suit and the suit must on that, ground be dismissed 


with costs. 


i 


© ` 7 ‘ss 
Certified for two counsel. ^ . 4 s 


Palit éMullick? Solicitors ‘for the Plaintiff. | DEMNM 
S. K. Mondal: Solicitor for the Defendant: ~~ -'' 


ETE 


Li 


. Suit dismissed on a 
preliminary issue. 
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A TARENDRA NATH DAS? ^"^ >” 
v: 
ME. us KHIRODE: CHÀNDRA DAS & ORS*. 


ci 
sib T Š 


The. West, Beñgal Bar epus Act: (W. B. 2 II -of 195 o as amended‘ in 

i 1954)—Section r24—Sub-section,” 2{t) and _2(tt)—If, retrospectrve—Suit 

--'- for’ declaration that Defendant not Bargadar—If barred by Section 
124—Sub-section (4) inserted by Ordinance A of 1954—If bar? ` 


Sub-sections 2(i) ang s(ii which, were added to Section 12A..of the - 
Bárgadars Áct by Amending "Act No. XXII of 1954, are not retrospéctive 
in opération. : 


Therefoge,. a suit instituted by thé "Plaintiff in the Civil Cou under 
the law as it stood before the amendment, for a declaration ihat the 
Defendant is not a Bargadar under him, is maintainablé. - . 


Sich a’ suit is riot barred by Sub: section ah of Seen T which was 
introduced Ordinance No. V of 1954. That Sub-section does miot -tdké 
away the jurisdiction of the Civil Court which was speciglly recognised by 
Sub-section 3(a) of Section 7.of the Act, inserted by the West Bengal 
Bargadars (Amendment) Act, 1958 (W. B!-Act lof 1g58)e "^ 


Suit for declaration that- Deendant No. 1 iš not a See 
under the Plaintiff. FON a LIED. 


4 za 


The material facts will appear from the judgment. 


Amarendra Nath Mitter, Hiran Kumar Roy for tbe 
Appellant. 


™ 


Biswanath Naskar for the Respondents. 


K ty '1 = VES EM. 
. The judgment of the Court was as follows: 


j al 


* 


Renupada Mukherjee, J.:— This appeal earises out of,a 
suit for declaration that principal defendant respondent No. 1, 
namely Khirode Chandra Das, is not a Baxgadar under Plaintiff 
Tarendra Nath Das in respect of same lands described in the 
schedule of the plaint and that the order passsed by the sub- 


Appeal from Appellate Decree No. 616 of 1956 &igainst the decate ot 
Sri K . Das, Sub-judge, Second Court of Zillah Midnapore in Title 
AA No. 73 of 1955 dated 18-32-1956 reversing the decree of SrieS. K. 
Bhattacharjee, Munsif 1st Court, Tamluk dated 24th of February, 1955. 

e 
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, divisional officer o lamluk on 5th August, 1954 -in-Bhagchas 


Cage No. 444 of 1954- 1955 restoring possession ef the said lands 
toe ‘the above respondent. is. illégal and ‘without jurisdiction. 

The principal defendant. maiptained that he was a Bargaday, e 
of the suit lands and that the. order in. question was a-valid 
order. This defence was negatived by the trial Court which 
decreed the suit- An appeal was. preferréd by the principal 
respondent which succeeded. The lower.appéllate court re- 
versed the decree of trial Court and dismissed the suit of the 
plaintiff on two grounds, namely, that the suit was not main- 
tainable and that the pyincipal defendant was a Bargadar. ‘The 
plaintiff of the trial Court has preferred this second appeal 
challenging the correctness of both 'the grounds on which the 
appeal was allowed by the lower appellate court., 


- - e 

First of all, I shall proceed to decide whether the finding 
of the lower appellate court that the suit is not maintainable in 
law is correct. This finding involes à.pure question of law. 
Then I shall address myself to the other question raised in this 
appeal, namely whether the principal defendant PESPODHeDEs is à 
Bargadar under the plaintiff appellant. 


Ihe budhon for this suit is an application filed by the 
defendant respondent before the Subdivisional Magistrate of 
Tamluk on 26th July, 1954 for restoration to cultivation by 
himself of the disputed lands of: this suit on the ground that he 
had been dispossessed by the plaintiff appellant. Such an appli- 
cation could be made under section; 7 :of the West Bengal 
Bargadars Act, 1950 before a Bhagchas: Board and it could be 
dealt with "and. disposed of only by.the. Boàrd. '. Ordinance 
No. V- of; 1954, which came into operation on, gth June, 1954. 
effected.'a' change in Jaw by incorporating section :12À in the 
Act. which empowered a ;Sub-diyisional: Magistrate ito; dispose of 
such applicatiops and to order restoration of posséssion to 
Bargadars and also to enforce the same. Sub-sections (1) and 
(4) of settion,,12A introduced iby the; abover. Ordinance are 
relevant: for-our purpose and-;they: are - quoted here: — : 

B es MT wp. uod escas Da LE boue diris. «à 
“12A (1) Where the owner of any land;has, yeh 
“before or after the commencement of the West Bengal 
Bargadars .; (Amendment) - Ordinance, - 3954. terminated Or 
caused. to be terminated: the cultivation: of the: ‘land by a 
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.  Bargadar in contravention of the provise to sub-section (1). 
of section geor of the „provisions of sub-section (2) or sub- 
section (3) of:section 13, the. Bargadar may apply to the 
Sub-divisional Magistrate, within whose’ jurisdiction the 

* land is situated for the regtoration to ‘cultivation of the 
land and such Magistrate may,eafter giving an opportunity 
to the owner of the land of being heard, order the xestora- 
tion to cultivation of the land by the Bargadar and enforce 

* such order. 


- 


© » A * 


(4) The provisions of this section shall have effect Hot- 
withstanding anything’ contained in section 7." 


_ The Şab-divisional Magistrate of Tamluk passed a restora- 
tion order in favour of the defendant respondent on 5th August, 
1954 and delivery of possession was also given to the defendant 
on 13th August, 1954. On the self-same date, namely, on 1stli 
August, 1954, the present suit was instituted by the plaintiff 
appellant for obtaining the reliefs already stated. After the 
filing of the suit another Act amending the West Bengal 
Bargadars Act, 1950, namely, West Bengal Bargadars (Amend- 
ment) Act, 1954 (Act XXIII of 1954) came into effect ^on zgrd 
September, 1954 introducing further changes in section 12A of 
the Bargadars Act incorporating the following provisions in 
sub-sections (2) (i) and (a) (ii): 


" (2) (i) Any person aggrieved by an order on an 
application under sub-section (1), may, within thirty days 
from the date of such order, apply to the District Judge 
within whose jurisdiction the land is situated for the 
revision of such order; and the District Pudge shall pass 

' such orders or revision as he thinks fit and his orders shall 
be: final. S v. e Ug 
(i) Save as provided in clause (i) no order on an 
application under sub-section. (1) and no proceedings con- 
nected with such application, shall be called in question in 
any Court” — 7. e 0 0 0 0 p 
Upon a consideration of the fiéw subsectiors (x) (8 and 
(2y (i) which were.added to section 124, of the Bargadars Act 


va e — 
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.by the Amending Act No. XXIII of 1954, the lower appellate 
“court was of Opinion’ that the order. ofthe Sub-divisional 
Magistrate of Tamluk could not bé. called in question in a 
Civil Court. "E 


, 2 
x š e? 
® " 


Mr. Mitter, appearing qn behalf of the plaintiff appellant, 
contended before me that sub-sections (2) (i) and (2) (ii) of 
section 12A of the Bargadars Act came into operation after-the 
institution of the suit and so they could not be applied as "a 
bar to the civil suit previously fled. In my opinion, this con- 
tention of Mr. Mitte, is correct, because no retrospective 
operation has been given to the above two. sub-sections of 
sectibn 12A. 


: © 
Mr. Naskar, appearing on behalf of the principaledefendant 
respondent, contended that even if the above two sub-sections, 
which were added by Amending Act XXIII of 1954, be not 
applicable to the present suit, it must be held that sub-section 
(4) of section 12A, which was introduced by Ordinance No. V 
of 1954, bars the present suit. -That Ordinance, no doubt, came 
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into effect before the institution of the present suit and so sub- - 


section (4) of section 12A must apply to the present.case. The 
scope of that sub-section however, is that the provisions of 
section 12A, which was introduced by Ordinance No. V of 1954; 
shall have effect notwithstanding anything contained in section 7. 
The meaning of this sub-section, in my judgment, is that after 
the passing of the above Ordinance restoration application filed 
by Bargadars would be dealt with and disposed of by Sub- 
divisional Magistrates and not by the Board. "This sub-section 
(4) of section 12A, as introduced by Ordinance No. V of 1954, 
does not take away the jurisdiction of the Civil Court, which 
was speci ly recognised by sub-section (ga) of the Bargadars 
Act, which was introduced by an amendment of 1953 as a part 
Or original sectae 7 of the Act, and which runs in the To OWENS 
terms: — 4 
» (aa) It in deciding any dispute referred to in jb: 

section (1) any question arises as to whether a person is a 

Bargadar or an owner, such ed shall-be determined 

by the Board : — 

* Provided ‘bat every such daea aon shall be subject 
'terady. cat decision, of a- Givil Coutt:of competent 
a jurisdiction.”, ru 7 i TN MAU 
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: l. This jurisdiction of the Civil Court is dt certainly taken . 
away by*anythimg contained in -sub‘sectiofi: (4) of Section 18A; 
which was introdücéd by. Ordinancé Nó: V. of i954. "Phat bethg 


Das œ the case, the lower appellate court committed an etr in: law 


V, 
Khirode Ch Das 
& ors. 
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Mukherjee, J. 
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ir holding that the suit is not maintainable. -No doubt the 


jurisdictiori.of the civil court wase expressly ‘taker! away by a 


further amendment made by Act XXIII of igk4, but that 
amendment came into effect on ‘33rd September, 1954, that 1s, 
after the institution of. the present suit; and go in the dliderice 
of any retrospective operation that ameridment cdhnot touch the 
present suit. I, therefore, hold indisagreement with the view 
of the lower appellate court; that the suit i& aintdinable and 


' the order of the learned sübdivisional Magistrate of Tamluk is 


liable to be called in question by the Civil Court. The first 
point urged on behalf of the appellant, théréfore, succeeds. 

I now come to the other point raised iil this appedl, namely 
whether the:.principal defendant respondent is à hei ase 
under the plaintiff appellant in respect of tlie disputed lands 
The trial court held that he was not a Bargadar, büt the lower 
appellate court has taken à corittary view holding that he was 
a Bargadar.. The finding of thé lower appellaté-coürt, hóWéver; 
is very much -influenced by inadmissible evidetice. - It’ has 
relied "a good deal upon thé judgnient of thë ledrned Sub- 
divisional Magistrate. ‘There is 4 recital in that judyimenit -that 
previously there was a: procéeding for division of crops betweeh 
these parties im respect of the disputed larids. - Both the' con- 
testants.dénied that there was such a préceeding. Still the lower 
appellate court has held that the ‘above recitàl in the judpiieht 


is an important fact for the purpose of showing thé relatioriship 
M 


of owner and -Bargadar between the parties. In my 6pirion! 
the order of the Subdivisional Officer of Taihluk Ts rélevant 
only to' the extent that by virtue of that order thé principal 


respondent. got' restoration of- possession. ^ Tljàt -oidér cángot 


be used for the purpose of supporting a finding that the:prin- 
cipal defendant respondent i$ à Bàrgádár ünder the appellant, 
as has been done by: the lower.àppellate court. In--that view 
of the matter that finding is set ásidé and the- casé ‘ig remitted 
to the lower appellate court for consideration of this- question 


' apain. | "EN 


- On grounds ‘set -forth - above, *I. allow -this appeal and set 
aside the judgment and decree of the lowes áppellate court. 
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I hold that thé suit i$ maintainable at the iHStäncè of tlie plain- Civil 





dg appellant. The lower appellate court, wil now re-hear the © 1957, 

appeal in the light of the-prévidus Observations and ini accord-s 

ance with law and come to a Anding as to whether the defendant B" ix 

respondent was a Bargadar ufider the plaintiff appellant at the... «V... 
relevant date. If it'firidé that he Was such. à Bargadar, then it Khisede Ch Dat 

will dismiss the ‘suit of the- plaintiff. “Tf; on the- ~cotitrary, -the 

lower appellate court - firid$ -that thé: defendant “resfiondént- was ey Renna j J. 

not 4 Batgadar ôf the plaintiff appellant, - “then: it p decree 

the suit of the plaintiff appellant. NUM da, 


*In view of the circumstances *of this, case, I direct that 
parties will bear their own costs in this court but Costs of the 
courts below will abide the final result. EN ds NE” 


-~ 


b 


Appeal allowed. 


R.N.C. ID i 
20... DRIMINAL ferivente PER 

on a. p Mr. Justice S. N. bsp" a = p Criminal 

'. 12 PHE STATE OF WEST BENGAL C90 2n 

xx cem ced vyro >’ apod E ar DIA 





HARJIT SINGH ANANDBURL®. | T" 


a — — =.” 7 - 


Ereg TORT i 
The indian P Penal code (4d 3 XLV -of 3660) settión 189—Ap plicabi- 


mm, 4 - 
' Hy of. v pou 


hO OMS I I` kansi 
The d? element of ekion Aj ot dt indian Penal c Code i is that 
the threat) of injufy to the. oe ‘gervant--must bè held- out for the 
of inducing that public servant, to: do ;any-- act -or to forbear or 
delay to do any act connected WIE the exetcisé of the public fuinctions 9t 
Such: Lip servant. i E Wr 3 Dedit s Soe 


Eas ` x ^a: e Di 
i nse y, mere ‘demand for the mudo oF | a Constable or pd inb * o 
hjm while € in clearing a.traffic congestion,: dóé$.not amount to 


Tel, _Code. 


ay TE s ETE E 


: Reference under us 438 of - the Code -of. Criminal 
Procedure. . v Nu Sun x Uo 


‘<The thaterial Facts sail. appear Hom T je . 


ae te 
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The State of © e 


West pene 


Harjit Singh 


Anandpur” EXE 
498 of the Code of, Criminal Procedure by the Sessions Judge 


S. N. G Guha 
‘Ray, J. ` 
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,Surathi Mohan SERA for the Opposite LAE NU 
"n ) k 
The judgment, of the Court ‘was as follows: TRENT 
i a C M oe ma Sue TES AM 


ue 


- 


8, N. Cuha Ray, J. :—This. is a Reference under section 


of, Burdwan recommending that the conviction of the accused 
under section 189 of the Indian Penal Code be set aside and the 
accused acquitted. 


-d 
e 


- The facts briefly a are that at about 9-45 a.m. on the gend of 
March 1956 éhere was a traffic congestion on the Grand, Trunk 
Road just én front of the Post Office at Burdwan as a result of 
a lorry (No. W.G.A 1201) standing there P.W. 1, Prithwinath 
Singh, Police-Constable No. B-980 was on traffic duty at. the 
junction of the Kalna Road and the G. T. Road which was at 
a short distance from the Post Office. When ghe Constable 
noticed the traffic jam in front of the Post Office he came up 
to the spot and found Harjit Singh taking. down the names 
and addresses of certain persons present there. As the traffic 
constable has trying to clear the congestion from the road the 
petitioner becamé angry, -showed him red eyes and asked 
Prithwinath Singh to give him his number saying, “Sipai 
Number Do Hamara Bat Sunta Nahi.” The accused however 
persisted in asking for the number of the Police constable even 
when the constable was engaged in clearing the congestion on 
the road and he placed his hand on the uniform of the police 
constable and was pushing him, thus obstructing him in the 
discharge of ‘his public functions. The Magistrate instead of 
proceeding against the accused "under section 186 of the Indian 
Penal Code, chose to proceed uH him, under section 189 e 
the Indian Penal Code. . S : ^ i 


tT Tom Tj — ' + kap ? ' 
-b ne uie ^4 r ` E 


The accused jeiki not guilty and made a long statement 
under section ? 342 of the Code ‘of 'Crimihal:Procedure, but then 
the learned Magistrate found the accused guilty under section 
189 holding that the accused. greatly. interfered with the duty 
of the constable while he was ‘clearing the jam and this hé did 
with a threat to;thertraffic: constable not only- by. pushirrg his 
body and taking his number but by acfually running to the 


. Police station to lodge the information. ~ The learned-Magistrate 


e" 
1958] — «^! Win COURT 7! 
, did not pause to censidet 4 ‘that the: threat ‘of i injury to the public Criminal 
setvant must be held out for the purpose of Andhicing that public 
servant to do any act. or to forbear ‘or ‘delay to do" any act con- 
nected with the ‘exercise of the- :public functions of such publie ° West Bengal 
“servant. But the mere demanq for the number of the man was 
no threat of an injury nor does pushing amount to a threat of 
injury although it might amount to an assault. The essential 
element therefore ‘of an offence under section 189 of the Indian 
Pena] Code was missing and the learned Magistrate was clearly 
wrong in convicting the accused under that section. 





91957 


Harjit Singh 
Anand mpi 


S N. V Cühè 
e Ray, J. 


`~ 


On behalf of the State it is ned that as ; the facts of the 
case'clearly make out of am offence under section 186 of the 
Indian Penal Code the accused should be convicted under that 
section, but the facts of the case are of such a trivialeand petty 
nature that it is impossible for this court to convict the accused 
under that section although on the facts as I stated already, that 
was the proper section to apply and if the learned Magistrate 
did not possess even an elementary knowledge of the law with 
the administration of which he was entrusted; that is no reason 
why this Court should proceed to examine the facts of the case 
-and convict the accused of an offence with which he-was never 
charged ee the trial  - DeL Ge f 


The Reference is accordingly accepted, the ‘conviction of 
the accused under section 189 of the Indian Penal Code is set 
aside and. the accused arguitted of that ee a 


1 er me utt ba = 


The fine if recovered. should be einde- ; 


n Á - a "4 i 
- - - - - -— - or - - 
cr Lal t ` a 


e F 4 ° i 
R.N.C. i MN a e o. “o E = mer 
: “Reference accepted 
UN) RN M ex 7 Accused acquitted. 
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' Before Mr. Justice’ Ren nui pa , ı Mukherjee n l ; p 


~ st arse 


and Mr. Jute ATA anerjee. 


4 tl.a oa 22 
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^  ANIL PAL poc cow & ORS.* 


The West Bengal Estaies Acquisition Act (W. B. Act 1 of 19 i ane ae of 
tenure in the State—Effect—Whether_bar of Section 1684 of the Bengal 
Tenancy Act (Act VIII of 1885) applicable—The West Bengal Estates 
Acquisition Second Amendment d. XXVIII of r954—Section 5B— 
Effect on ection | aa ed repeal of: a aa es el ar dE 
explained. . 

The propgsition may now be accepted that on the vesting of a tenure 
in the State. under the provisions of the West Bengal Estates Acquisition 
Act, 1953, the term of the tentre expires; otherwise than by suriénder, 
and the decree-holder is entitled-to proceed against thé other- properties 
of the ex-tenant and the bar of Section | 168A of the Ben engal Tenancy- Act 
Would not apply to such à case. ^ 2 Fa 


Ahidhar Ghose v.. Sm. Nishubala Dew(1) 3 referred to. VUE" 
- Section 5B of the West Estates: Acquisition “Ret (i ntroduced by 
the West Bengal Estates “Acquisition Secónd Amendment Aet VIII of 1954 
is retrospective. The :;efféct 'of-that. sectioh' js that’'the” decree-holder is 


-piecluded from proceeding ‘against the defaulting | tenure in execution of his 


Tene "dééree. "This disability virtually amounts to” an | implied repeal of 
Section 168A of the Bengal Tenancy Act. ‘*:: EE 


Pri I li lained. | 

Dc qol cae oc a 

Ruiner: “Vi Phillips(s) ,. and : tem y. Provat Chandra Barua(s) 
referred’ t 


The bar of Section io of the Bengal Tenancy Act having been 
removed, the decree-holder is entitled to execute the pid in the ELO ginary 
way as provided in! the Code of Civil Procedures’ st 200^ 


The fact that in the present case the vesting of the tenure in the 
State—and consequently the expiry of the 'term of the tenure—took place 
after the ap lication for execution had been made by the décree- -holder— 


wil = aS oe of Section 168A applicable. 

" pe SON S192 
Application for execution of a rent decree by the decree- 
holdér by attachment and sale of movables. Lm 


TTA from A ate Order No. 8o of 1956 against the order of 
Shri E M di ordina rdinate Judge of Zillah Nadia in Misc. Appeals 


No. SER of P s DE 22 Of 1956 Dy, dated the 21st of May, 1956, 
T. P. Mukherjee, Munsif ist Court, 
bns icd the 19th Pu December, 1955. 


S C.W, pS 
(a) pim Prid Jp (1987) 68 eN. 172 a . 
1927] L.L.R. 54 Cal. 863 a P ü 
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Ih a Eo deg jv 
4 2r m terial | a judgment Civil 
P -Rabindra ‘Nath BhaticHaryyd d Bénoyendra.Deb Rai — 2838. 
ve ryya à B zh jendra. Beh feat 
Hiec Mahasai -fő "the//App ellà anise? Jor gari 200. a. pl Sw Hiranmoyee 
pu Patel s c 308p D i. Dos Dou "© Dassı E ois. 
"Nagendra, Mohan, Saha; for jth csRéspóndent: yet Anil Pal 
"iic 3 owt Sot Mig ve o 7 >e- Ghoudhuy & or 
"Thé judgment oF Dr Court. „wag, -as follows :. He ouo Te 
: ` -3 eRenupada 
We 55. Coe 095. QMenkherjee, J. 


Renupada Mükfor jos; P The only question of lav ^ | —— 
raised in.this appeal is whether. section :168A.: o£^the- Bengal TOU I 
Tenancy: 'Act i is a bar to,the executiori-of the rent decree, which 
the decree- holders - respondents “have - obtained’  dpainst- the 
appellants and: some other- persons, ‘by attachment “atid: salė of 


the movable properties- 4 -the - ea and Note of- the” de- 
faulting tenure. <- -- ee ee ucl mes get nee 


1 EY `- ^ TE 


~ 


The facts of the case. are. AOE disputed and they. may be 
briefly. stated thus. ‘The respondents obtained a rent decree, on 
the 5th July 1954. against the. appellants and. some other 
persons for a stem of Rs. .3,295/7. /9 ples, . inclusive, of- claim and 
costs, - This decree was obtained on, account of. arrears of rent 
in respect | of a tenure, which, the, appellants, and their.co-sharers 
held : under the decrée-holders respondents. . Fhe decree’ was 
put to execution on the 23rd August, - 1954. Upon an appli- 
cation made by the judgment debtors, on the 12th November, 
1954, for stay of proceedings, : the: execution i proceedings. were 
stayed under the provisions of the West Bengal Estates Acquisi- 
tion Act, 1953. -This stay, order was vacáted.on the 25th June, 
. 1955.; -Incthe meantime, the West- Bengal. Estates Acquisition 
Act of. 1953 had :come into, full.operation: with.the result that 
the- defaulting, tenure ; vested, iri thé, State. on the '15th' April, 
1955. - There after ‘the: 'decreecholdet:; ‘made a» prayer -for ‘being 
permitted i to, proceed . against.; the -movablé: properties -of ` the 
judgment, debtors., This prayer was- allowed}.,dnd the ‘decree- 
hotders were, pefmitted..to/, proceed, ;agdinst the móvablé. pro- 
"—- of the appellants and other judgment debtors. "uy cron 


: Thereafter thiee separate é "objections" weré fled’ by different `. 
sei "o£: judgnient |debtors—the ‘tenor of which" was ipie 
the’ saie, namielyy that! the ‘ari "OE the” tenure’ h d by the 
jadgniene debtórs^hád- fiot ey pireds bur. ‘tHe ténu had Simply 
been Coilvefted" irtó “Compensation “iidney ' by ‘reason `of its vest- 
ing in the State, "and 80, the., ,decree-holders could realise their © à 





Sm. Huanmoye 
Dassi & ors. 


Anil Pal 
Choudhury & ors. 


Renupada, 
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decreta] dues. only: from oüt of the uon money pay? 
able by the State and not*by attachment and sale of other þro- 
perties of the judgment debtors. It was contended that section 
168A of the Bengal Tenancy*Ag would stand in the way of the 
decree-holders. All these objections were overruled by the two 
Courts below, and the two appelfants of this appeal who had 
filed miscellaneous case No: 224 of 1955 in the executing court 
Have come upio this courtt in pone appeal. 


Mr. Bhattacharjee, appearing on behalf of the podiat, 
submitted that in view of some earlies decisions of this court, 
which have not been reported as yet, he could no longer main- 
tain the proposition that the term of a tenure does not expire, 
otherwise than by:surrender, by reason of the vesting of the 
tenure im the State under the provisions of the West ‘Bengal 
Estates Acquisition Act, 1953. We may refer only to one of 
such unreported cases viz, the of Ahidhar Ghose vs. Sm. 
Nishubala Devi (Appeal from original order No. 170 of 1956, 


decided on 1gth November, 1957). (1) It had bgen held in that 


case that after a tenure vests in the State under the provisions 
ofthe West Bengal Estates Aquisition Act, the decree- holder is 
entitled to proceed against other properties of the ex-tenant, and 
the bar of section i68A of the Bengal Tenancy Act would not 


‘apply to such a case. We respectfully agree with this decision. 


Mr. Bhada however, raised a.new point in this 
court on behalf of the appellants. His contention was that in 
order that a decree-holder might be entitled to proceed against 


other properties of the judgment debtors in exécution of a rent 


decree, the tenure or tenancy must éxpire before àn application 
is made for execution of the decree as has been laid down in 
the proviso to section 168A (iy (a) of the Bengal Tenancy: Act. 
In order to appreciate if ‘there is any substance ir this conten- 
tion of Mr. Bhattacharjyya it is necessary to quote the whole ' 
of sub-section (1) (a) of section 168A with the: proviso. It rfins 
in the following terms: 


" 168A (1) Notwithstanding any thing contained else- 
where in this Act, or in any other law, or in any contract— 
(a) a decree for arrears of rent due in respect, of. a 
tenure or holding, whether. Daving: the effect of a rent 
decreé or money decree, or. a certificate fof such ‘arrears 


(1) Since reported in (1952) 62 C.W.N. 172. 


- 


1958] oF OE HIGH £OURT DUE | € 37 
P signed under the, beng: Public ;Demands. Recovery.. ‘Act; Civil 
7.918, shall not, be executed by the. attachmént and: sale ot e" 
‘any movable’ or immovable property ‘other than the entire TE 

z 5 I 

i dui "n holding: t to which 2 the decree..or. bn * Dassi & ors. 
JO Próvided that’ the provisions of this ‘clause, shall, notora? on 
“apply if, in any manner, other. than by. surrender . of :the : 
tenure or holding, the term, of the tenancy expires before Hoe e : J. 
an application is made for the ‘execution of such a decree 
or certificates.” ZI i 


- - - ~ - 








d. , 

| In the présent case the application fay execution of the 

decre was filed on the 23rd August, 1954, and the tenure 
admittedly vested in. the State on the i5th April e1955. Mr. 
Bhattacharjee therefore, contended that the term of the default- 
ing tenure must be taken to-have expired after the filing of the 
execution and not before, and.so the proviso to section 168(1) 
(a) of the Bengal Tenancy Act would not come, to the, assistance 
of the decree- holders respondents enabling them: to proceed. 
against the movable properties of the judgment : debtors. It 
would have been difficult for us not, to have given effect to 
this argument of Mr. Bhattacharjyya . but for section 5B, of the 
West Bengal Estates. Acquisition Act,, which „was inserted with 
retrospective effect on the 1st june, 19545, by 3 section 3 of the 
West Bengal Estates - Acquisition (Second. Amendment), . Act of 
1954. . The. main , part. of (section 5B,. as. introduced . by. the 
Amending Act, with. which, we, are concerned, Tuns as follows: — 


~ bh ud dl 
y, tattle (o pġ Ted c3 10045 ad ute! i 


n and, E ‘the, 1st « day of June, 1954;,1 no estate, 
ins or. under-teniare shall bejliabje, to, be; isold ; under. the 


22 4, 09 Tat T. 


Ui pene Land, Revenue,’ Sales, Act, 1859,-(XI, of ,1859). or. the 

ooch Behar Revenue Seles Ac | 1897; (Coofh; Behar, Act. V 
„Jı E the Bepaal f won tí, Taluks,. Regulation... ig 
Ss Qo Re si M on, DM 19). or (he. Bengal. fena d: n Gy 


2ib'h Act „188 TË, 188 B5). as, ths cune es 7; be, and any, sale 


nt j PA ch t ook pid te on U Dil after tha EX) t day under. any.of those 
d Cs that Mei shallib ed deemed to have re voi 
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ia bud aiit ré basbizozo c5 rg vielen sh ar sv 5 ur 
Lét us now see what is the effect of this newly introduced 


section*5B ofethe West Bengal Estates Acquisition Act upon : 
section 1091 of the Bepgal Eua Act-.. Now .section 168A e 
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of. the’ Bengal Tenancy Act 'élíables. the: dectes-holder of a, ren? 
decree: to: -fealise his? dues 'orily by ‘attachment’ "and; sale of, the 
defaulting tenure unless the’ proviso" allows him, under some 


Dassi. & DONE specialicircüinstances, fo: pibeqed against” Other’ "properties of 


Anil Pal 


the judgment debtors, The effect of section BB of. the West 


Choudhuy & ors Bengal? Estátes^ Acquisition” “Aét $ is “that ' the © decree- holder is 


Renupa 


preclidéd- from proceeding _ against” the ‘defaulting tenure. In 


MukheiJeeje] , pur-ópiiíion; this: disability" put upon' 'thé déctée-holder by 


+ 


section 5B, of the -West Bengal Estates Acquisition’ Act virtually 
amounts to an implied repeal of section 168A of the Bengal 
Tenancy Act. It cannot be argued , fdr a moment that by the 
introduction of- section .5B, in: thé AWést: Béngal ` - Estates— 
Acquisition -Act, the: decreeholdet is "cónipelled: to keep the 
execution eof “his decree in: abeyance. In our „Opinion, the 
principle of implied: repeal of an: eailier etiáctmelit laid” down 
in’ the. case ‘of Kutner vs. “Phillips(1) applies ” tó “the present 
case, ‘ because ‘thé - “provisions *of^ the later enactment, viz., 
section 5B; of the West Bengal "Estates: Acquisition” "Act are 
so in consistsent with or repugnant to the provisions | of 
section 168A 'öf- the Bengal Tenancy Act thatthe two cannot 
stand together. ` Thej are: plainly répügrnt "fo. “each other 
and’ effect cannot bé given" to. both “at the ‘same time, 7 Section 

168A “óf -the Bengal Tenancy Act “conferred ^ a Tight üpon "the 
decreé-Holder * of a” rent « decieé. to’ prócetd otdinarily against 
the- defaulting tenure” by ‘attachment and. ‘ale “OF that, teure. 
This: very tight was "taken “away” by. “section . &B, “of the West 
Bengal -Estdtes ‘Aquisition Act Prohibiting’ tHe sale of thé tenure 

There was, therefore, an implied repeal of of section 168A of 
the Bengal Ténancy. Act by. section 5B; of ‘the’ ‘West Bengal 
Estates’ “Acquisition "Act. ‘The ‘principle’ of inipliéd , tep čal laid 
dowi i in -the- “čase: of. Kutner vs. ,Phillip(1) “has ‘been: “aeepted 
in-a^ -case- ‘of our ‘High Court" in- the Full Bench ase of 
Emperor = vs. > Próat ^ Chandra , Bania(a). - We, therefore, 
hóld' ^ that - “after” the? introduction “of nial 5B, “of ethe 
West Bengal’ Estates “Acquisition Act, ` i95s. ‘the’ statute 
bóók the bar of section 168A of the Bengal Ténaity Act Would 
nó longer stand in the way of- the’ ‘decree-holders respondents in 
the present execution case and they would be entitled to execute 
the decree in the ordinary way as provided ix in the a E Civil 


monu t um c 
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(2) [1937] LL.R. 54 Cal. 863 (F.B.) 
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‘Mr. Bhattacharjee on of the appellants referred ^ "us Civil 
tf an unreported decision of .ai Division. Bench ;of:this Court "lo 
in which the contention which was put forth on behalf of the e 
appellants of this appeal appears. to have ‘been: ;upheld. That Sac 
decision was given in’ the case of Hiranmoyee Dasi vs. Jyotish — -' y. 
Chandra Pal : Choudhury(1).... it does-,not;: however, appear Choudhury & oi 
from that jüdgment whether, ‘the, facts: of; that case attracted » 
the Operation of section 5B. of “the West Bengal Estates A J. 
Acquisition Act. We. would not, . therefore, be- Pune in 


applying that decision jn the present. i tasef« "e. are 
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elh view of M has been: ‘stated. aBbve; i would follow 
that .he appeal must fail. ‘This appeal 3s: accordingly. dismissed. 
Ha» ing regard to the. circumstances ofthe’ case“ We adifect, that 


pb ge 


- 
T à 47 


the parties ; wil bear their“ own: Costs, in this: court... em LN 
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January, 1958—unreported. i. * onc j nous ates 
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- 'SM. SUPRAVA'SUNDARI DEVI | 
$ - nS M EE ae | "n. 
COMMISSIONER OF INCOME-TAX, 
, ‘WEST BENGAL & ORS.* 
Certificate proceedings ' for arrears of Income Tax—Hotise Property 
attached—Objection by the assessee’s wife claiming the house property 
as her own—Order passed by the certififPate Officer rejecting her 
ee Gee without furisdiction—Such objection, if can be ratsed for the 
rst time before a C@urt of Writ -. . f 


It is now firmly established that points of jurisdiction must be taken 
in the tribunals below- and at-the earliest possible moment. .A person who 
Wishes to raife a point of jurisdiction and has not taken it in the Court 
below, has to satisfy the High Court acting as the Court of-writ that he was 
rca of the defect in the jurisdiction and that is why it was not 

en. : B - 


In the present case the petitioner not having taken the Peni of juris- 

dictión in the Court below and_not having exhausted heg legal remedies, 

she is precluded from getting relief in the Court of writ. ` 
Application by the wife of the assessee under the Income 


tax Act under Article 226 of the Constitution of India. 


Application for issue of a writ is the nature of certiorari 
directing the opposite parties to show cause why such a writ 
should not be issued. j 


The material facts will appear from the judgment. 
Anil Kumar Sinha for the Petitioner. , —  ; 
Nirmal Chandra Chakrabortty for the State. *. cols 
Balai Lal Pal for the Opposite Party No. 1. : 
The judgment of the Court was as follows: — 
: e 
D. N. Sinha, J.:—The facts in this case are shortly as 
follows. There was a certificate proceeding, being Certificate 
case No. 555 (Income-tax of 1951-52 against one Tarak Nath 
Bagchi for arrears of Income-tax amounting to Rs. 24,949-9-0. 
Notice under section 7 of the Public Demangs Recovery Act 
was served on the certificate debtor on the 22nd April, 1953. 
* Civil Rule No. 3549 of 1954 in the matter of an application Under 
Article 326 of the Constitution of India. a 


® 
\ 


19584 | HIGH COURT 
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. He thereafter filed an objection under section 9 of the:said ‘Act, 
denying liability. That objection was dismifsed sometime on 
We 17th November, 1952. A -distress watrant was issued, and 
on the 13th March, 1953 in execution of the distress warrant, the 
furniture at premises No.-*38/1, :Masjid Bari Street were 
attached. "This is the residential dwelling house and was the 
address given by Tarak Nath Bagchi in his return. It is stated 
that in his return he treated this property-as-his own. Be that 
as it may, on the 14th March, 1953 the petitioner Sm. Suprava 
Sundari Devi, wife of Tarak, Nath. Bagchi- preferred .an ob- 
« jection.. This was an, objection -in accordance with. Rule: 39, 
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Schedule. I of the Bengal Public Demangs- Recovery Act, that - 


Is tO say, a.cldim by a third. party." After the -writ had been 
issuéd and .the properties attached- in November. 1953,” one 
Mr. D. K.'Ghosh, the sth respondent in this cas, came to 
assume office as a Certificate Officer. On:the 18th November, 
1953 he issued a.notice that this claim preferred by the .peti- 
tioner will be investigated. on the 32nd of December, 1953. On 
that date nobody turned.up on behalf of the petitioner and the 
claim, was. dismissed ex- parte. As against this order the peti- 
tioner could either go by. way- ofan appeal or revision under 
the Act or -fle a suit under Rule:49 in Schedule II of the 
. Bengal Public Demands Recovery. Act,, She. did neither. On 
the 27th July 1954 an: application was made and a Rule: was 
issued at her instance calling upon. the opposite parties to. show 
cause why a writ. in the nature of certiorari-should not issue 
and why the attachment and publication of sale -proclamation 
and /or.sale of the petitioner's properties should not be quashed 
and for other reliefs. Lo m eG Se ax. a e Bee qu d 


` Mr. Sinha on ‘behalf of the petitioner argues that Mr. D. K. 
Ghosh has now been held. to, have.had.no jurisdiction: as a 
certificate officer between the dates gth October, 1953 and 1gth 
= s February, 1954 in. Ladhuram Tafaria: vs.. D.: K.. Ghose and 
OPhers(1). He says.that as the Certificate Officer had, no -juris- 
diction he could not deal with the .claim' case and- his order 
dismissing the claim case is without jurisdiction and void. and 
that the further proceedings must: be stayed. and /or set-aside. 


7, - E YN A T =~ at mt ED = B. X ; 
— The objectiqn taken is as follows: There’ can be no 
RJ 


doubt now that so far as Mr. D. K. Ghose is concerned; :he was 
| , not validly dtting as a certificate Officer" within a certain speci- 


. (1) [1957] 61 C W-N. 916. 


: 
Oe 





ENT 1 CALCUTTA LAW, JOURNAL 
S. xs POD AQUÍ Due 
can na Civil fied. period. . = petitioner, AUR T made an 
Hs dem : application’. for (inivestigation ‘of lier o fore Gre, i f, D D 
CA T Ghose iand ‘never took: thé 'Obj&tió th he had no  jurisdictiot 
Mv Sm. -Supfava "Fhe ‘said: !Mr: "Ghosé dealt" Wi ith^'the "apii and in. his 
» coma of ; particular case dismissed GEB ut He” might eqiially ‘have’ granted 
I Income-tax, . the petitioner's- -claimt The" petitioner tok ‘a-chance of suc-- 
ig West Bengal" 
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ceeding, ahd further ‘took’ the’ risk *of riot appealing. of filing 
any suit or taking any: stéps ider” the Act or under' the. ‘Rules 
framed’ thereunder; to’ set-aside or challenge the decision ‘of the 
‘Certificate : Officer, that‘ is to ‘say, || Mr. De K. "Ghose who was 
purporting ‘to’ act. as "suchi-- The 
application undér- Article 230, "his" e Client can be heard. to. “say 
that Mr. D..K. Ghosg had po "jurisdiction. The -principle that 

is now firmly established is that’ points of - ‘jurisdiction 3 must, be 


question ` is , whether in An 


taken in‘ the “Tribunals below; "and at ` the. earliest. possible 


moment. 


A person - ‘who "wishes to faise^a ‘point « of jurisdiction 
and hag not takén it in the court below, has to satisfy, this . 


court ‘that he -was unaware of the defect i in the jurisdiction and 
. that is. why it was not “taker. ? : That has nowhere’ ‘been. stated, 
subject ‘to this exception, the- general : rule applies: that a paint 
of jurisdiction, "whether initial or otherwise, must be taken before 


the lower Tribunal and at the first- instance, otherwise Ho “felief 


can be ‘granted in a Writ’ Court. -The _ principle ‘has ‘been 
clarified in a decision of ‘the’ ‘Bombay High” Court in “Gandhi- 


nagar. Motor. Transport: Society’ vs. State of Bombay). . 


"The 


learned Chief  Jüsticé hàs^explaitied. there show „we are not, ton: 
cerned in such a case “with” ‘the question as ^to whether | “the 
petitioner "hás' a’ Tight” to question” "tlie jurisdictiori i in a ‘court 
wè- are concerted’ with ig “whether “ a ‘court 
of Equity, in this instance a writ court, will grant ‘relief. dn 


of Law? “Al that’: 


Ls 


Rex. vs. Williams Phillips Exparte(2)- 


3, A party’ may "by ‘his conduct: preclude’ himself. 


Channel, J points out: 
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ing ‘thie’ "writ !ex- debito justitia) no ' matter whether “the (pro. 
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` rle; nisi that:,at ii time of ihe proceedings impugned h he wäs 
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challenge. the jurisdiction of: the ‘Government did. not by a 

consent or waiver: confer: jarisdiction . upon the Government. 
As we have. . already. pointed. out, the question. `i i$ not that. if 
the Governinent's decision was. . without. jurisdiction. it became 


ES competent, decision: merely because .the petitioners did not 


a object to "the jurisdiction. But the question ‘is whether the 
petitioners not having. ‘challenged .. the jurisdiction. of the 


r 4 


* "Government; this court ‘will give them reljef by exercising its 
very special, and discretionary. jurisdiction: The position tbere- 
. fore is: ‘shortly aş follows: .. The certificate proceedings against 


Tarak: Nath Bagchi weré quite in order, but when it came to the 


"ua Pa 


' -Theretire, ei is -a pum answer: to. ‘the. Snguibent advanced S 
by- Mr. Gamadia that the fa that , the, petitioners did ‘not d ee nce ck 


a» 


+ 


, considerations TEC the, ENE claims patton, it.. a 


-— 4 -^2À 


"took. the pointe of jurisdiction, and ‘nowhere states before” Tüe 


thar shie“was: unaware of the defect as to jurisdiction, She took 
the chance, of success. but failed... She, did | not ‘take - any of the 


. legal remedies open to her under. the. P.D.R. ‘Act. or the Rules, 
but came t up rin iig M inar i it .is.a: valid argu: 


mt x 


— that where ' there is a lack’ of juzisdiction, nidál or 
otherwise; the objection has to be-taken before: ‘the. lower court, 


or the. person making the impugned. order, before: the litigant 
dy bé allowed to, cóme up here. ; ‘Admittedly, no such objec- 
"tion was: gáken. T am, therefore, unable to entertain it here. 
Even here, in the petition, although ‘it: is said that the 'Certifi- 


"Cate officer lacted illegally and without jurisdiction:i in Attaching 


"hu n 


4 
+ 


tte properties,. sufficient -facts have: not been given. "as to why it ` 


is illegal. | The particulars. necessary to. establish that Mr. D.. K. 
Ghose at the proper. time was not properly vested with “juris 


. diction has.‘not been given anywhere. Mr. Sinha on behalf of 


-the petitioner then. argues, that an analogy: may be drawn from 


a proceeding under section 115.0f the Code òf Civil Procedure ' 


~ where it has been held ‘that inspite’ of the fact that no objection 
-bas been: “taken as to jutisdiction, an. initial lack of jurisdiction 
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cannot be’ tolerated. He cites the case gf Dwarka Das ~s. 
Pyare Lal(i), In my opinion, ithere is no bor: This prin, 
ciple may be applicable ił a court of law and in the considera- 
tion of the proceduge laid down by a statute. But,’this is a 
case of an application for a high prerogative writ ina court-of 
equity. In my opinion, the petitioner not having taken the 
point of jurisdiction in the Court below, and not -having 
exhausted her legal remedies, she is precluded- from getting 
relief in this ‘court, and this appliçation ought to be qis- 
missed. i , 


^ 


Mr. Sinha has taken another pome, namely, that the notice s 
issued under sectiog 7 of the P.D.R. Act had been issued under 
a rubber-stamp signature. I do not see how the petitioner can . 


' take that $bjection. That was a,notice issued upon her hus- 


hand'whb is the certificate debtor and not.upon her. She made 
a claim petition in respect of the attachment levied by a 
distress warrant. No objestion whatsoever was preferred by 


' her under section 9, nor would it lie. Under the circumstances, 


it i$ not open to the petitioner to take this pgint. 


‘N 
! . 
. 


The Rule is discharged. . g. cx 
The interim order wil continue till one week after the 
reopening of the Court after the. X'mas holidays to enable. the 
petitioner to obtain further relief from the appeal court if an- 


ee. is filed, 
There will be no order as to costs. i.n C 
: Rule discharged 
RM. No order as to Costs, 
' (1) [1930] ALR. All. 873. t , A 
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CHOWRINGHEE STORES.* | 
The Indian Contract Act (Act IX of 1872)—Section 65—Scope of—'' Dis- e 
‘covered to ‘be void "—Point of time—Benefiting another with knows 
“ledge that agreement void—Effect. — > 


Section 65 of the Indian Contract Act can be, called in aid by'a party 
where an agreement set up' by him is discovered to .be' void for non- 
complianée with the provisions of some' Act. e.g. Section -175(3) of the 
Gofernment of India Act, '1985 e - @ ne 


Union of India vs. Ram Nagina “Stngh(1) referred Og 
2 dba \ ; 
'  'In'the absence of special circumstances, the agreement #hould be held 
to have been discovered to be void when, it was entered into. f - 


Where, (as in the present, case), thẹ void nature of the agreement is 
atent and there are no complexities in the facts nor there is any T 
n appl the law, the time when the.agreement is discovered to be void, 

if the date of the agreement itself. ME" "a - 


~ * 


An advantage received after the agreement’ is discovered to be void 
l ree be recovered under the provisions of Section 65 of the Contract 
Act.- i i 


A „party who by some. act -of his benefits anothér with knowledge that 
the purported agreement is void, acts as. a: volunteer and a payment made 
by him is like a gift and cannot be recovered under Section 65 of the Con- 
tract Act.’ The other party is under no obligation to compensate him. | 

. Suit for recovery ofi price of goods sold and delivered, 
. alternatively, for compensation. MEC 


, The materia] facts will appear from the judgment. 


B. K. Ghosh for the’ Pfaintiff. 
T. K. Basu for the Defendant. 


v 


7" , G. K, Mitter, J.:—This is a suit for recovery of Rs. 4,560/- ' 
as price of goods sold and ‘delivered, alternatively, for com- 
pensation for a like amount in case the agteement for sale of 


the goods is discovered to be void. 3 
— o i e — 
' * Original Side Suit No. 1637 of 1956.  , : 
v * e 7 NE n ^ t * 
g (1) [1951] 89 (-L.]..343. ^ 7 0007 o s coco ou c uc 
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C. K. Mitter, J. tract as laid down in Form No. FÔ. (M)'7 o and the Special , 
. Conditions of Contract, a copy of which is A bun to the plaint 


P 1 
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The case made in paragraphs i to 5 of thg plaint is that by 
a contract had between the Dominion of India and the defendant 
on or about the 5th September, 1947, thé former sold and agree 

eto deliver to the latte® and the latter bought and agreed to 
, accept delivery of 10,000 Ibs. of'bgneless beef at annas -/8/- per 
lb. less 20% discount subject' to the general conditions of con- 


- 


r4 


“marked ‘A.’ According to the plaint the goods were' delivered . 


to the defendant in Calcutta, within the jurisdiction. of this 
court, on the 5th November, 1947. and in August, 1948, the 
plaintiff called. upon .the defendant Yo pay the sum of 
Rs. 4,000/- but the fatter wrongfully refused, to pay "the gaid 
sum. The rights: of the Dominion arising out of the said con- 
tract are ajleged to have vested in the plaintiff and the claim 
of the plaintiff is particulariséd in pum 5 of'the penne as 
follows: — CE 


"* — "' Price of 10,000 Ibs. of beet @ 8 per. 
lb. (less 20%) ZI ` (v9 Rs joo 


Interest at the rate of 6% per annini on 
Rs. 4,000 /- from the 5th November, 1947 ` 


‘ 'to the date o£ de suit (1-4-50),, — — ~es .Rs.  560oj-. 


As the agreement did not tómply With the xosdidans laid: 


down -in s. 175.5.5. 3 of the Government of ‘India Act, 1935, 
which was then in force, the plaintiff realised that it could not 


possibly press its claim under the contract and, therefore, an ' 
alternative. plea- was taken in a paragraph’ 6 of the plaint read- | 


ing: 
“ Alternatively, the event of the agreement between 

the Dominion and the defendant ‘being. discovered to be 
void, the plaintiff states that the defendant has received 


advantage under the said agreeinent as-aforesaid, and li 


bound to make compensation for it.to the plaintiff. - "Whe 
plaintiff assesses such pompensatgn at Rs. 4,560/-." 


A further alternative case was made in. » paragraph 7 “which 
is Tnm a claim on quantum merüit, 


! The datni does not deny the factüm of’ the Agreement 
^| but pleads ns inr or about So pienper 1947 Es Director General 
; = E 
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se e Diipoals. onig Goverüinent of India offered: ‘to. sell to: tlie 
`. defendant; the squantity..of: beef mentioned, ,in ghe: plaint vat. the 
Brice: quoted on the representation. that. the meat was in 
condition and warranted the same: to: pedf merchantable quality , 
and fit for human consumpéien; the defendant relied upon- thi 

: ' representation and acting on. "the Warranty - agreed to: buy the 
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^' meät at the. price: mentioned: without inspecting: the same before 6. K. Muter, J 


| taking delivery. The defendant’ 8..case.is that. upon délivery the , 
~: “meat was, found to: be’ totally unfit. for. human ‘consumption se 
"  unsaleable , and’: unmerchiantable | as to "59 of the goods and 
pn deteriorated as to the rest. In the: circumstances, the defendant: 


-.alleges.that. it is not fiable to. pay". more- than Rs: 1.000/- asa .`' 


.' -'reasonable price under the conditions then prevailing and the 
/ 7 defendant Was willing to .pay the said” ‘sum "Without admitting. 
` its liability. ' Ther: allegations in: the plaint do: Mot. appear to . 
, have been specifically: dénied: and: -indeeds there 4s: no reference 
in the- written. statement’ to any "particular. paragraph of ‘it 
-On the. pleadings the folling issues were: sole’: — 0.5 : 


1 
E 
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, ^ * 3 tr No 0 lo LUE | a 


af o); Wat there. a contract bétween ‘the piainuitf aud the. 
mine d defendant as alleged in- poupuk 1 ne thé pn 
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m l PUN (a) Was it. represented. by the Director General; ol. 
A ee . Disposals, Government ofIndia-to the defendant. that 
* Wow cae " the goods, supplied by the: plaintiff were. in good. con: 
ao -.- dition- and warranted to” beef merchantable «quality 
4c s and fic for human’ «consümption ` as. alleged in p 
Da d ; graph. r. of the written Statement?’ ao 
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NE 550) Was: the’ said’ representation true? -9 cs 
Sa qe ape MEGA E oT a j 
: 2 (3) Did the defendant’: derive Gy TS under the. 
S^ 70: gs tramsactión between’ ‘the: parties. hereto? | 
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É Hey "Fo;what: e it a any, is r plaintif entitled? 
= " ’ Before the institution of the suit: various letters passed- 
a “between, the: parties of-which I propose to take, note of. the- 
ho ."imipertant ones.* On. tlié-1gth. September, 1947 - a~-letter ; was- 
co addressed, tg the. defendant, by àn ófficerion, „appeal duty, Food. 
. Disposals; Eastern Region, 8i xn EE Fast, Calcutta. where: 
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by the defendant and The Army & Navy Skorés Ltd., were 
required to put in,their demand for 10,000 lbs. of chopped beef. 
It . was pointed out,that the Stores were :to be removed 
jmmediately as the Coldwetorage where they were kept was pro- 
pósed to be derequisitioned on "the 1st October, 1947 and that 
an emergency release letter authorising the addressees to remove. 


. ^ 
G. K. Mitter, F. the stuff would be issued as soon as‘the demand was received. 


On the 23rd September 1947 tbe ‘said officer addréssed a letter 


“io the Bengal k Assam Controller, Usass, Calcutta for the 


1 


attention of Major Mellor, with a copy to the defendant, re- 
questing the latter to contract the Zone Commander at-3/3,., pe 


. American Surplus Stores Unit and: arrange for taking delivery . 


of 10,000 lbs. of beef x Hyde Road, Cold Stortage Depot, on 
the authority of this letter. This quantity was being released, 
to the addressee according to the decision arrived at the con- , 


i ference held on 5th September, 1947 and the value óf the stores 


was to be recovered from the defendant by the office of the 
Chief Director of Purchase; Ministry of Food, New Delhi. The. 
Price of the beef was mentioned at the foot'of the letter as. 
8 annas per Ib. less 20 per cent discount. The defêndant there- 


: after took delivery of the goods and made a complaint as early 


as on the 28th: November, 1947 to the Director General of Dis- ` 
posals, Government of India, New Delhi to say that the quality 
of the meat was absolutely bad and 75 -per cent of it/ was so 
affected. _ It was also mentioned that the writer had been given 
to understand at the time of the tender that the quality of the 


` meat was quite.good. On the isth August, 1948, one F. D. 


Batliwala of the office of the Director.General of Disposals wrote 

to the defendant complaining that though the goods had been 
taken over ‘long ago under a voucher dated the 5th November,  . 
1947 for Rs. 4,000 /- being the price of the goods still remained -` 


unpaid. On the gth September, 1948 a reminder wasesent to 


the defendant about this claim. On the 15th September 1948 
the defendant acknowledged receipt of this letter and stated a 
that it was waiting for a reply to its letter of the 23rd August.* 
On the 27th September, 1948 Batliwala wrote back to say that | 
no such letter had been received at-his office. On’ the 7th | 
October, 1948 the defendant sent a copy of the said letter: On `- 
the 23rd February, 1949, K. K. Kanal of the Office of the 
Director General of Disposals, New Delhi-wrote to. the defend- 
ant that the latter's'contention of 75 per cent of the meat bejng 
found bad was untenable. The defendant’ was Once more re. 

g | 
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qued to denos: bhe. sum of Rs. 4,000 /- in -a Government : Civil 
reasury. On the sth March, 1949; [he defendant, in answer 3o) 

to this, stated that as early as the 28th November, 1947 it had at 
- pointed out .to the. Director’ Geneyal' of Disposals that 75 per won < of India 
cent of the meat was bad and*that even on March 5» 1949 Schon patie 
the defendant still had some pf the meat” lying with it and, if ee 
necessary, a certificate from the Corporation of Calcutta to the G. 'K. Mitter, J. 
effect that the meat was useless could be, sent. The defendant E i 
put on record - that ‘it had given the tender on the. -assumption * 

that the meat -was in good condition.’ On, the ‘28th March, 
‘e949 F.D. Batliwala for: the Director General of Disposal wrote 

back to-say.that there was no reason For altering the decision 


^ 


already arrived at and that. Rs. “4,000 /- ought to be. paid, at 7 
once. On the sth April; 1949 the defendant wrqje ‘to the 
' Director General of Disposals that ‘the meat bad.been' warranted » : 


saleable and in-good- condition and consequently the.defendant, . 
had taken delivery of the stock without inspecting it: Defend- 
ant further stated that the meat, was still open to examination 
and could be inspected by any representative of the plaintiff. 


\ s 


` The ‘plaintiff did not « examine any witness: 


P 4 
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"The defendant examined one SoHee Framroze Dubash, 
who said that in September 1949, he was a Secretary and 
Director of the defendant. company. According to him. at a 
meeting’ with the Director General of: Disposals, an agreement 

* for taking 10,000 lbs. of beef had been’ arrived at towards the 
* end of September, 1947 and at this rneeting the Director General 
had'assured the witness that the quality would be unexception- 
able. In pursuance of this the defendant took delivery of the 
meat in ,November, 1947. 'lhe witness then said that after 
taking delivéry, a portion of the goods was sold during the 
month of November ‘and. thereafter complaints started "to pour 
"ID ut the quality of the meat from various customers. On 3 p 
! receipt of these, the letter of the 28th. "November; 1947 was 
addressed to'the Government of India; but no steps were taken 
.'by the latter. In cross-examination he ‘was’ asked as to whether 
the company maintained: ‘records to show what portion of the 
goods had been thrown away and what portion had’ been sold. 
The witfless replied that these were old_récords and had either 


_ been mielaid or ` destroyed. -With regard to the goods, the x 
witness's definite. cage was that ater. having sold: a portion of . š w 
e ® 3 . 
T i e ~ 
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Civil., it the rest. .had to be destroyed , afe Marth, 1948. This. WAS,. 
gr. ' ^ falsified, by his own letter pf March 5, 1949. The witness could’ 


B Union gf Indja, 
non ne ere that: letter. Indeed, I have. mo doubt that.the witness was 


Stores 


e 
give no satisfactory explanation of ‘the discrepancy between liis 
testimony given in burt and that the statement contained in, 


. Clearly telling a lie. I do-not accept his. ‘version that 75 per, 


G., K. Mitter, J. cent of the goods was unfit for human consumption. If, as 


EN early. as 38th: November,. 1947, that is to say, within 3. weeks. 
““ after the delivery. of the goods, the defendant, had. found. Out: ç 
that the goods were: unsaleable, I am sure, it, would have main- | 
tained records to show how many tins or how: many Ibs. of beef , " 
it had actually sold and how, many it had to destroy or throw: 
“away. .In view ‘of the letters which passed between the parties. 
from and gfter August 1948, these records should have, been 
carefully,preserved ~. My own view is that these records are still: * 
in existence and the defendant did riot ‘produce them for the 
simple reason that tliey would not have s the defendant to, 
establish: its false case. ^ ee Ec . 


f 
i 


Te difficulty. js the way of the plaintiff fies not, in estab- 
lishing the fact that delivery of the goods; wag made and the . 
price had been agreed upon but because of the absence of a 
contract: complying: with the provisions of S. 155 (3): of, muc 
Government of India Act 1935. ` i x» Wig 


1 i L 4 1 ; ^ 
\ 


Mr. Ghosh, léarned counsel for the plaintif, ‘wanted to 
rely on S. 65 of the Indian Contract Act in support of the: first. 
alternative case made out in the plaint, viz.) that'the agreement 
was discovered to be void and, therefore, the defendant must - 
restore; whatever advantage | jt had TOCHER under it. Section 


- 


65 provides: —. A , | a 


+ 


‘ í - a 


' “When am agreement, is iaaa to be void, or, 
- - when a contract becomes void, any , person | who 
. - received any advantage under -such agreement or-confact  : 
is bound to restore it, or to make 30 M for it, to 
the Penn from, whom ' the received it. ON 
s Unfortunately for the plaintiff it is not, saed in the ne 
“ag :to ;/when exactly the agreement was distovered to be void. 
The correspondence tends to'shew that even in Augugt, 1948 
'the officers- "attached to the Directorate of Parone) DEN Delhi. 


: i 
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“wee under the impression that there" Was a` ‘good . iui valid 
cotitract. between: the parties "and thé. pyct of the goods was 
being claimed on the basis of aecontract.. "That this was note ° 
a fact must have been discov&red:; sometime . thereafter. It is 
_, difficult to say when Actually the discovery was made but 
probably. no ònè noticed that the agreement was void before 
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the.time when lawyers. were contacted. I- need not however Gc K Mutter, J. 


speculate. on this aspect of this, because no“ evidence was 
- adduced on behalf of -the plaintiff to. show when’ the agree- 
. "4 nent was discovered ' te be " void. Indeed,:learned counsel for 
‘ the plaintiff, contended, on the strength, of certain decisions 
‘of the Judicial Committee of the Privy Council; that in the 
absence of special circumstances. the agreement myst be taken 
_ to haye-been discovered, to be void at, the time when it was 
entered into. ea EE m I 


* 
- L 1 ya = w 
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ME It was conjéndea on behalf of the Tm ‘that a party 
cannot resort to section 65 of the Contract Act where the agree- 

'. ment fails to, ripen, into a contract because -of non-compliance 
' with the provisions of a Statute like the Government of India 
-Act and,- it particular, »the provisions of. section 175, S. S. 3 ‘of 


the Act. There, seems to be sorie divergence of opinion on , 


this point. Referring to contracts with Corporations which ` 
required to, be under seal under various Acts Messrs. Pollock 
* and Mulla in their commentary on the Contract Act, 8th, Edition, 
P. 397 observed ; " that the question in such cases is whether 
the Act is iinperative ; and. not subject tó any implied exception 
where thé consideration has ‘been executed in favour of the 
, Corporation: ‘If the Act is imperative and the contract is not 
under seaf; the fact that the. consideration has been executed 
. "on either side, does not entitle the party ` who, has performed 
part, to: sue fhe other on an implied contract for compen- 
“sation. “Ehe cases on- this: point have been critically analysed 
by the learned -commentators, andat p. .399- of the work ‘they 
point out that the “ trend of authority has turned. Spam their 
view, but the point is' still open as only in- Allahabad ‘has a 
. Full’Bench considered. the. matter: It would appear | fróm the 
“commentaries that the, learnéd..; authors were of the view- that 
section 65 cannot be called Pi aid by'a party who sets up non-. 
.conipliance “with the Iovi DUE of some “Act like: the Govern- 
ament of India Act DE "o d nu ak 
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"AS Civil, | So... far: as” our "couft ‘is concerned: ihe big ‘hes 
| 395] s considered vém elaborately in “Ram, Nagina ` Singh 
‘ ; Governor Generál in €ouncil(1) by. Sinha, J. The 


U fI dí 
mon of India matter went up in appeal andéin: Union of India vs. Ram- 


: Chowringtice Nagina Singh(2) the reported cases Were- critically reviewed; -the 
Stores ^ 
—— ^. conclusion of the learned Judges being that operation of section 
Š Gui Mutter, (N65 was not excluded in- a ‘case like this. As against this, 
T ^. reliance was iplacėd “on ‘a- judgment of-P. B. Mukharji, J. in’ 
uL Anath Bandhu Dev vs. Dominion of India(s and ‘Radha `. 
ij l K. Das vs- The "Muncipal Board of Benares(4). . "The decisions 9'- 
'., in ‘Ram!  Nagiria's -ease(1) ‘do’ ‘not, -appear--to . have’ "been 
"E cited - beforé - .P. “BY Mukhaiji, J. Anath ‘Baridhw’s . case (3) 
, Was disappreved in the .case of State- of West. Bengal VB. 
7 "M B. K.-Montial & Ors-decided-by $. R Das Gupta, and Bachawat, 
i _ ~JJ. in Appeal No. 155 of 1953 (5) and in the application forleave 
i to appeal to the Süpremé Court in thé same case by the learned 
E EY Chief Justice and Das Gupta J. So far, as the- Allahabad Case 
1S concerned it appears that a Full Bench: of the ame court’ has ; 
taken a contrary view in Gonda Municipality ys. - -Bachchu(1): » 
T" The point.was not canvassed at any length: before me, buit — 
a e am bound to follow the judgment of~the ‘Court of ‘Appeal in’ 
SEDES ." Ram Nagina's case (8): Speaking for myself, I say, with ‘Tespect, i 
` that the ELE in Ram pom s — for the-view d 
is quoe sound. - " d 5 


. Mr. Ghosh a that there beings no ined circumstancés 
the agreement should ‘be held to have been discovered to be .- 
: ^ — void.when it was entered into and he referred", me to. -Hansraj ` 
E a Gupta’s..case(7) for this’ purpose. The-Same view was taken 
EM but not.expressed sufficiently in Ananda’ Mohan Roy- -vs. Gour 
T EE Mohan  Müllick(8). i e 


P A c a : 2- o^ 
NEC M It was argued before me by counsel for the” diaa iat 
~ C ET , discovery i is a question of fact and as nó evidence on this poy 
' Has been adduced by the plaintiff the'coürt cannot come ‘to’ any 


conclusion as to when -it was made. Normally -that would be 


30. But where the void nature ot. the agreement: is patent and 
à of t m. Rot "obscutéd -from view 'by-"redsd; of- d$y» complexities in 
A AI the facts of the-case or of the difficulty’ 'ih"applying the: slaw to 
NM NC an uncommon, set ot circumstancés-it- being nobody's s-case that 
d Bas. ay NE i j ee S Raer P "en 0. 
; oar oe " : 1) [1949] 84 C. JL 275. ioi). Since. reported. in. (1 1 Cal. ı. 
: Kus o MG ~ (2 1951 a cL "342.0 ABs 1951[ AIR: All. 7 ee end 
2 V. n 3) [1955 A.L.R. 626. (7) 1932 L.R. 6d IA. 18:7 às M^. 
. / 1905] LL.R. 27 All. 592. (8) Ut 1923] L.R. oe 289. 
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A there were any s complexities: Or, )- heré—it may ae Gv? 
. held, that ihe e. when.the agreement. was. discovered’ to be E 
; - 957 
veid was the date of the agreements itself. Vit, 5th September, Z 
f - 1847. ` l E É e Unidh of India 
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J 


the abovementioned date... In Wolj : & Sons vs. "Dádyba Khim] 
. & .Co.(1) it was held by Heaton, and : "Marten Jf. that f 
"the line is drawn at the time the agreement is ‘discovered 
i „to be void or when the contract becomes void " and advantage 
m réceived, after the above points of time cannot be recovered 
j yu section 65. This is “also” supported by Jagadish Prosad 
s. * Produce , Exchange Corporation(2) Which ‘was followed 
by the High Court .of..Orissa in” Babulal Agarwalla ~ vs. Vijaya 
Stores(3). The underlying principle seems to be that a party | 
who by some act of his benefits another with. knowledge that the 
purported agreement is void, acts as a volunteer and a.payment P 
made by him is like a gift and cannot be recovered under section 
: 65. No satisfactory answer to “tHe. above contention was put 
„forward B OE for the plaintiff. 
“Unfortunate though. the result be I am bound to accede to 
s the contention of the defendant and bold that the’ advantage 
received after the date. of. the” agreement, i.e., the 5th September . 
» 1947, which according to the plaintiff was the date when the 
' same was discovered to be void, cannot be recovered under the 
ı -provisions of section. 65, of the Contract Act. ^ 


— 


The answers to the issues raised are as follows: — 


Issue 1ı:—There was no contract between the plaintiff and 
‘the defendant as alleged in the plaint and indeed no attempt 

, Was made to ADISVE that there was such a contract; 
-N Isue ai «I do not accept. the flimsy evidence of. übaih 
' — that there was any representation by the, Diréctor General of 
x . Disposal that the goods were of merchantable quality and fit 
"for human consumption or that the defendant had taken delivery. 
of the goods on that basis. "Ee correspondence does not lend 
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i o ° Glowne 
‘Learned ‘counsel for. the eicident™ argued that if that de s0 . Stores 


- the plaintiff cannot succeed, as “goods had been delivered after G, K. Mitter, J 
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Ciji — pa support to this plea. The answer to jssue- iG) i is in the, < 
ag P and issue 2(b) i in the ‘circumstances i oes not arise. — o 
— EZ 
sue 3: —The ‘defendant did derive advantage under’ the 
Chowririghee® etransaction between the part#es and if it was open to ' me ito 
ee decide in favour of the plaintif I would have held that the © 
G. K. Matter, J. plaintiff was entitled to recover the sum of Rs. 4,000 /-, with 
interest thereon at 6 per cent as. claimed i in the plaint. On the 


“Qe law as I interpret-it, there is no obligation on the defendant to» 
e “make compensation | 


Union Ls india 





€ 


at 


i dés 5:—On the evidence adduced and the arguments 

‘ advanced I enust hold that the noB is not entitled to any. 

P et d relief, p 

J Prima facie the result is to be regretted but when one bears 

.. in mind how many claims good and otherwise just the Union 

of India has been able to resist: successfully og tbe plea that 

. there-is no binding contract by reason of sectiop 175(3) of.the 

xn Government of India Act 1935 no compunction need be felt. ' 
. In view, however, of the fact that the defendant tried to bolster 

x "up. a false case with. lies even at the trial I do' not propose to 

iy award arly cost$ to it. The suit will be dismissed oe äny 


- 


order as to COSS, Ü : "nd 
Ss. K. Mandat: "Solicitor for: the ‘Plaintiff, i ' 


S. R. Mehta. & Co:: Solicitors for the:Defendant. 
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Suit dismissed 
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ij 


THE STATE RAMESWAR To eee 
— M E | HUY 


M 


ur ] M JAGADISH ‘PANDEY. | | 


] Í 1 7 ' 
Code of Criminal _Procedute—(Act V of 1898)—Sub-section’ 4) of Section we i 
—If controls sub-section (7) of Section 251A of the amended Code | 
1j (4ct XXVI of 1955) Person ‘not examined, by "Police. during, investi- 


gation—if can be examined as.a witness by the Prosecution at the 
E brial—Settion 540. © «5 


atrial, in order to, be fair, has to be Ja Re thé Piotr dud to 
accused. 


+ 


- Sub-section .(4) of Section 173 of the Code of Criminal LAM does ` : 
not bar the.Court from exami any person as witness at the trial who 
‘had ‘not. been examined by, the police.during investigation and whose. state- 


` ments consequently pad not been recorded naam Section 161, 'of the Code. 


P 
t 


; Sub- section A of Section .17 ‘does ` not ‘control—Sub- section (9y- 6 , 
Section 2§1-A of thé amended e, which is wide enough to enable the 
. prosecutor to prodpce ‘ “all such evidence.’ .as-may. be ‘produced in support : 
-of the prosecution. The Proviso to the said sub- EVA ves the Magistrate 
power to defer tMe cross-examination of a witness unt a. future date, so . . 
doy au D a EM LEM EC" i 
- 

UAL Magistrate in the discharge of his judicial functions must always 
ix left free to exercise his discretion ‘in s matter .of ‘allowing, parties 5 
.produce evidence. “If in the interests of justice; he feels that the ‘prosecutor 
. should be allowed to examine a witness whose ‘statement has not been re- 
` corded.’ by the pon during Anvestigation, ‘it would riot be right to limit e 
the prosecution ,to . produ evidence of only such’ persons as have been 
examined by. -the police during: HIVESHga on: i 


"Section jgio-oF thie Code iso empowers the Cotirt tv- examine, recall'or 


E ré-examine' any person whose ,evidence appears to, the, :Court ‘to, be. essential 


to à just ‘decision’ of the case. . n rn ; 5 
Reference under Section E ot. the. Code. ‘of Criminal 
, Procedure.» B | 


2 
l] 
i " 45 4 1 + 


TN The. material facts: will appear drom the: judgment 


aie (Counsel) Tor the. Petitioner. | ha 3 
Bas None ‘for. the Opposite Party. iw Heg 
` "EE: ne, md DR i Sodium ' em 
The judgnentiof the Canit was ascfollows: ee. SM " 
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Noni ‘Coomer JChakravastti, “Miss. Diptibana Bose 


3 Criminal Revilon Ce No. 101 ot 1968 g * i e œ 
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(o Criminal D. B. MookerJee, rp :— phis is a Retevsnce by the ana 
cvs 3957 Sessions Judge of Jalpaiguri ander section 4438 of the Code of ' 
‘rhe pet , Criminal Procedure recommending that an ofder of a Magis- 
(Raiheswar "Fewari) trate; dated the gath September, 1956, declining to issue pro- 


ba cesses for the attend ce of three witnesses for examination by 
the prosecution, be'set aside. / l 





- LI 


Debabráta. NE 
Mookerjee, J. It appears that the accused Was being tried: om a charge 
February, under section 324 of the Indian Penal Code in accordance with 

! A the provisions of Chapter XXI of the Code of Criminal Pro- 
- cedure. Copies of necessary ‘documents were furnished to the 
accused under thé‘provisions of section 173(4) of the Code. The 
case was eventually set down for hearing on the goth September, * 
1956. On that dat, an application was filed by the Court Sub- 
inspector in charge of the conduct of the prosecution, praying 
that three witnesses, be summoned to give evidence in the case. 
The learhed Magistrate refused. the prayer on the ground that 
none of these witnesses had beeri examined by the police during. 
investigation and’ their statements consequently had not been 
: recorded under section 161 of the Code. Obviously the léarned 
Magistrate was under the impression that segtion 173(4) pro- 
vided a bar to the examination of any person at the trial whose 
statement was not to be found in the: police diary. Against 
' the order of the Magistrate, the Sessions Judge was moved, -and 
he has made this reference recommending that the Magistrate’s 
order, dated the goth September 1956, declining to issue: pro-` 
g ‘cesses for the attendance of these`witnesses be set aside. I think 
* ‘the reference is wel] grounded ànd should be accepted. 





~ 


f Section 173(4) of the Code. of -Criminal procedure provides ` 
T AE that the officer-in-charge of the police station shall, before, the 
commencement of the inquiry or trial, furnish or cause to be 
i : furnished to the “accused, free of cost, a copy-of the report 
"^ A forwarded under sub-section (1), of the first information ‘report 
| recorded under section 154 and of all other documents or rele- 

vant extracts thereof, ‘oh which the. prosécütion ` UU mu 

rely, including the statements and confessions, if. any, recoffled 
: "under section 164, and the statements recorded^under sub-section 
(3) of section 161 of all persons 'whóm.the } prosecution: proposes 


'". to examine as its witnesses. The leayned Magistrate seems “to 
i think that this is à provision.. designed. to to -benefit the: accused 
~ person by giving him an advance copy of the statements which 
zo 9 the witnesses have: made "against: him ‘during, investgjgation. 
: 7 : MEC 
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Obviously, copies of all paite paper? including the first infor- Criminal 
mation report and confessions and s ments of witnesses .* c 1987 
examined by the police during | e nvestigation are, intended to be* =~ 


given to the accused for his*benefit. The -questiun arises (Rameswar Tewari) 


whether this provisions of tHe law implies: that the prosecution 
is prevented from calling any witness at the- trial ‘who has not Jagadish Pandey. 
'been examined by the police oy whose statement has not bee Debabrata 
recorded by them under sectio 161 of ‘the Code. An my view  Meoherjee, T. 
! it was not the intention of the legislature - td “shut out ‘relevant . 
* evidence by enacting sulfsection (4) of section 173 of the Code. 
‘The purpose might haye been to benefit the accused by giving 
- him in-advance, copies of the documents and statements referred 
to in the sub-section but that could: not ‘possibly hav the effect 
of preventing the prosecution “From, calling , other ‘competent 


evidence at the trial. | 2 s : i i 


not 
ror = -- 








Reference may be made to section, 251-À 'of the: ‘amended 
Code of Crimigmal Procedure which; provides that after the 
accused had bean given copies of documents and papers referred 
` to in section 173(4) and after hearing thé parties, if the Magis- 
trate is oF -1 the view that there is ground for.presuming that the. 
accused has committed an offence which heʻis competent to try ' 
and: adequately punish, it ‘shall be ‘his duty to frame a charge 
against the accused. If there after the ‘accused. claims’ tø -be 
tried, the Magistrate has to fix. a date. for examination’ ot 
witnesses; sub-séctión (4) provides:that-on the date so fixed the 
^ Magistrate shall -proceed to take^all such .évidence.as may be. 
produced in support of the prosecution: . There isa. proviso - 
attached ‘to the sub-section which says that "the, Magistrate. 
may permit the coss-examination of any witness to:be deferred — 
until any other witness or witnesses have been examined, or 

ll.any witness for further .cross-examintion,” The question 
a _ whether ` in* view of ‘sub-section. (7). of section 251-A, the 
_ prosecution. is to be limited. to examining. only such persons as 
have already been examined by, the ‘police and- "whose statements = 5 
, have beeri recorded in ‘accordance with. the provisions of section. , 
` 161 . (3) of the Code. The, learned Magistrate’s -view seems tó ~ 
be that, if examination was. .petmnitted™ of pérsoris at the trial 
whose, statements ' have nob pen; recorded by, ‘the police; that” 
would A take tie" accused persori by’ si surprisé and prejudice" the’ ` 
defence:^ Atrial, fn‘ order to; bë fair; “has; to’ be: so ‘both to the’ a 
prosecutor and to ghe accused. If thg prosecution is to be res- 
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tricted to` examining only those ' persons whose statements have e 
' -been recorded by the police, that might very much: affect: preot 


of the charge brougty against, the..aécused.. The real’ purpose 


(Rameswar Tewarfot section 161 (3) taken along with section 17g ‘(4) of the’ Code: 


-Jagadish h Pandey. 


Debabratá ; 
M TUM 





seems to be that the accused sbhuld be given a fair treatment 
by being told what the case. agaist him is and by apprising 
him of the fact that certain persons have furnished to the police 
materials for his prosecution. . It ‘is, of course, true that when, : 
"those previous statements are proved according to law, they may ' 
affect the value of' the evidence ‘in Court. . But.the mere fact ` 
that the police did not consider a witmess: material during in-, * 
vestigation or collegtion pf 'evidence,. will not, in my ;iew, | 
preclude the"prosecutor from asking for or the Magistrate from. 
calling suche witness at the trial. The language of sub-section 
(7) of section 251- A Seems to me to be purposely wide, so as to 
enable the, prosectitor to produce all such 'evidence.as may, be 
produced in support of the prosecution. If we are to read “all 
such evidence " in the sub-séction:as meaning only such evidence . 
as relates to those of pexsons who have been exaimined by the 


‘J 


i police, it will be reading into the sub-section some thing which 


Js not there. “I do not think ‘sub-section (4) of section 173 con- 
' trols sub-sectión' (7) of section’ 2grA of the Code. Moreover, . 
a Magistrate, in the discharge of his judicial functions : must | 
always be left free to ‘exercise , his discretion in the miatter of 
allowing parties, to produce evidence. The exercisé of, that. 
"discretion is controlled and regulated by various: factors, one 
of them being the factor of admissibility of evidence. But UE E: 


. in the interests of justice, the Magistrate feels that the prose- 


cutor should be allowed to examine a- witness whose statement 
has ‘not. been recorded by the police during investigation, I do 
hot think it would be right to limit: the prosecution to pro- 
ducing évidence of.only such persons as have been. examined . 
by.the police during investigation. | Further it seems clear 

the proviso attached to sub-section.’ (7) of section 251-A: gives the 
Magistrate power ‘to defer the cross‘examination of a ‘witness 
until a' future date. That obviously : prevents. the’ ‘accused 


froin’ being ‘taken by surprise so that he can if so permitted: 
cross-examine the i new witness on a later date upon his examina- . 


tion-in-ċhief. In my view, it could. not have been’ ‘the intention 
of the Legislature to. limit, the operation of 'sübsection «7) ot 
- section bn y pnm, the Posen to. confine itself . 
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«to the evidence of only those persons whose statements have 


been recorded by the police. . . f s ; 


Criminal 
TL 


The State 





^ 
, There is yet another aspect of thé matter. If the rules Tewari) 


of section 173(4) of the CodeMis to be considered irrelaxable, 
then section 540 would beoome otiose. That section provides 


~ that any court may, at any stage of inquiry, trial or other pro- 


- ceeding under the Code “summon any person as a witness Or 
examine ‘any person in attendance, though not summoned 
witness, or recall or examine any person .already' examined, 
^. -provided that the coum is satisfied that :the evidence of such 
‘witness is essential to a just decision of the case. The 
Magistrate's view of sub-section '(4) of section 173,taken along 
with sub-section (3) of section 251-A would: perhaps affect even 
section 540. I cannot pursuade myself that this wag ever the 
intention of the Legislature to rob the prosecutor of the means 
of proving his case by calling relevant and useful evidence or 
to rob the.Court of its power of doing cómplete justice between 
party and party by limiting the “citation of evidence in the 
manner suggested by the Magistrate in the order in question. 
I think despite’ sub-section (4) of section 178 of the Code of 
Criminal procedure a prosecutor “has the right’ to examine a 
witness whose.statement has not been recorded by the police 
under section 161 (3) of the Code and certainly the Court has 
power under stction 540 to examiné or recall' or re-examine 
any person whose evidence appears to the Court to be essential 
to a just decision of the case. The structure of evidence in 
Court cannot always, be a mere réplica of statements during 
investigation. a mo 

i 

7;' In the result, T order of the Magistrate, dated the goth 
_ September, 1956, is set aside and he. is directed to proceed in 
accordance with law, and in the light ‘of- the observations made 


- 


y The reference is accordingly accepted. 


RNC. p om * -. “© Reference accepted. . 
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c a diy 7 s Sections Ia & 'I4—f expressi he or, im pled y; repealed.’ ‘Section’ ees a 
n agit, Gi * ae ct T. B. Act Órs exhaust the: d t protections available to the tenant. 
i RN DEN Ia x de a Pa - d pcc" 

à pups jus ks nx Notice of. ejectment—If: under Section. o6. OT III (8): Is E 4a. "i D o 
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ACT Held ‘that ‘fom the’ ‘gas è. used "ini "the- notice. which ‘was pew 
mo CIE ' “on, the; defendants, it. is quite clear, that ‘this. was a.notice,“under Section 
! sos wo. X1i(g) of the Transfer ‘of Prop rty, Aa It fully: satisfies the requirements !. 


si Li ss Of; Clause (g) ‘of Sectiom gir T. P. Act’, As^ such, there was thuš' a valid 
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dg deo s - Provisions) AC, 1950 never’ exhaust all the protections. available’ to the 
toa eri 
b ata di UN ,, tenant under the law." Fhey do" not ‘say , that. special | protection of ..- 
gue adu rq » Sectign 1114, n P. Act will no Jonger bé available ‘to! the tenant. NE 
i Du. a i Ve . i ps iy DR ac o7 3 
9B Ca EN. "There 'is"no. express or implied. pal of Section. no T: p: Act; p 
E Kn x Wo s West "Bengal Premises RU Congo Tenpora Pro een), Act, - 1950: i E 
TERR HEU n The. position nn law.-is perfectly där “that evenit the tenant. is unable - 
por ety = :' “to, get the protection of Section 13. or “Section 14,-of ‘the ‘West Bengal 7 
E Tr A Sape . Premises: misés: Rent, Contro "(Temporary .Provisions) ' Act, 1950, it may :still bes 
! GU Ar PN poe for: him to get ‘the special, relief, under Section oe T. P: Act hof oa 
rat +e Q2 2 Ma 
EN DOT «de ` AA hindra: ‘Nath Chatterjee. ys. Twissa) referred to. da DIET 
iS LCS A y ' i4 Fa RO t r or sack pete 
` ES. AE zb 
TRUE i Pu That a "conditional offer was ‘only made: by the detendant and thé. fact 
005 s IS o that for' many years’ now after the deterinination. of ? ithe tenancy’ and ° 
NP IL NET defects.” made’ in: payment of. rent and the' landlord has .been «Kept out. otw ' 


gu ou TEE T . possession ciniiot" bé ,brushed', aside-» Under those. circumstances, (no <, 
"Wy ee quu AR A ""Goürt wall: bé justífied in in exercising id discretion. in favour of: the. tenant: .. 

P je ont T k: ewe: e , P" i 
(€ TORQUE eU tx "To: -ariy that if the Coar ultimztély, (und ‘that. there had Bens del p 
SO 7. A 7 füination „of the tenaticy' Under “Section ° 111(g) -T:-P. Act, then the tenant: - 


dun Up y ee Um. would' be prepared-to pay the'rent in'arrears together with the interest ^ ' 
- 2e. y C thereon and full costs o£ the suit in’ order to get the advantage ‘of Sectíórt ` 
275007 fue 27. c 104, T. P. Act is not, the Eno: of, w Or prm which: Section M47 z 
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ag a Pos -` * App: 1. from ,À le Dere No. ‘1330 of 1954 against: thé decree Y 
Se 55. -+ "of Sree; Mallinath NS erjee,- "Additional. District: Je of -3nd eSpecial.: 


DIDA NE (y. v Court cof District - ‘24-Parganas at Alipore,: dated | the: 4th: of August 107; * 
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` Enc Los affirming .the decree `of. „Sree Gouri- Safkar Chattérjee, $ub-Judge, ‘6th 7 
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«Appeal by the Defendants: "Tr ee E BA o er e Civil 
r r 4 H = e NN H * 4958 
suit for: ejectment on the allegationg that . the lease had x RA 
nn 
^ deiermined for non- Payment of gent. and also for recovery Der wove vid 
rent. x A A "ue n Nea n _ Ltd 
T a TETEN P quen Er V. 
E ^ ; Md. Ibrahina 
“The men facts will appear from the judgment. . Mutvalli. 
« ,. ,Soudhendra Kumar Basu for the Appellants, °K C. Das 
Dr. .N. C. -Sen Gupta and Jatindra Nath Das for the Sens 
g " Go. ; . i TE February, 27. 
A : ‘hye r ~~ t- e ` 
The Sudscnent of thé Court was ,as foli: = 70 5 
iO. E i 
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e Ke C. Das ;Cupta, Jet THe Respondent, wits is the 
|.  Mutvalli, of.a Wakf Estate; brought: this suit for *ejectment, 
of the Luxmi Spinning and ‘Weaving Mills, Ltd. on the 
allegation that, the lease: had determined and on the allegation- ~- 
‘that the defendant did not. pay” any rent to the plaintiff also Ó 
. prayed for a decree for a sum of Rs. 1,105-11-3 a$ arrears of rents. 
The Defendant denied that there had been any default and 
also the. fact that the Plaintiff had, ‘by notice, determined the 
lease.. In’the Trial Court a dispute seems to have been raised 
whether or not.the | tenancy was from" month to month ora  - 
yearly tenancy. ’ The learned Subordinate . Judge being of 
opinion that, it was a monthly tenancy terminable, by fifteen 
.- days‘ notice expiring with the:end of a month, held that there 
was a proper notice under section 106 Transfér of, Property Act, i à 
and as it.was not disputed that this'notice was duly served, held 
that there was a valid determination’ ‘of the tenancy. On the 
` question of default, the Trial Court: held ‘that the, Defendant 
 ^was in default for more than three periods of two months each 
‘within a period of eighteen months prior to the institution of 
Jb suit’ and: that the Defendant "Was not, therefore; entitled to | Sa 
protection under section. 14 of The: West Bengal Premises J 
p Control (Temporary Provisions) Act, 1950. : ' Accordingly, | 
: he, gave the Plaintiff a decree for ejectment and ‘also a decree 
for Rs. 1,105-11:3 as arrears of rent;. but, directed that this sum 
as well as the further sum of Rs.’ 250/- which he alleged as 
' mesne rofits for the month of July, 1951, the Plaintiff would be. 
at liberty to realize by. adjustment against the deposits made 
. before"the Rent Controller, Calcutta. As regards further mesne `~ 
profits from August, 1961 to September, 1958. also, the Trial E~ 


xd é . z 
- PEST , 


E : / de i ' ; 
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` Civil’ . Court directed that the Plaintif would 1 be at ljbeity to 'adjust , 
Pd 1958 them against the deposit? lying with the. Rent Controller. 


Calcutta.’ He decreed .also- further mesne profits. up to. date ‘of. 


L 
ok ONUS MU recovery of possession at the rate of Rs. 350/- per mënsem. - 
j ps The Defendant appealed. | 
Md. Ibrahim vo. 2 vous ege p 
UMass In the Appellate. Court, it appears to have been first realized - 


K.'C. Da May the parties that the real question was not whether there was 

Gupta, J. a proper service of -notice .to quit uiider section 106 of.the" 

) t UA (Transfer.of Property Act; but whether there ‘was a determina- . 
tion of the tenancy under the provisions of section 111(g) of a 
the ‘Transfer of Projserty Act. The learned judge held that the 

A tenancy: was validly determined by service: of. notice? of. for- 
M © ' — feiture on the Defendant under section uni of the bd 
of Property pe » TEL 


ro. 4 P 


4 - 


TE | it appears that on the: date” wid the arguments were 
. ^. heard, that was‘ some offer on behalf of the Appellant “ to pay 
: all the-arrears of rent together with interest apd. full costs of 
the suit" in order to get the advantage of the provisions of 
i i ‘section 114 of the ~Transfet of Property Act. . The learned , 
LS judge was of opinion that after: the enactment of ‘the West 
': ^ Bengal Premises Rent Contro] (Temporary Provisions) Áct, 1950, 
| : section í14 of the Transfer of Property Act no longer applied 
E to suits for ejectment, even though the determination alleged 
D u E was on the ground of forfeiture. He held, however that evén ik. 
RE the Defendant was' entitled to invoke the assistance, of section. 
(7 114/ 0f. the Transfer of Property Act, the discretionary powers ` 
of the Court should not be exercised in his favour, in view of ` 
all the circumstances: of Enc case. ATOUR (M he. dismissed the 7 
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C Be ge a The first questicn.for consideration in the Appeal i is whether 
au there has been a determination of the tenancy: under sect] 
111(g) d the Tina of id aio Act, fe 
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o | 0n Peace ‘to she terms of the lease we find diat it, was 

LN clearly stipuated there that in case of default for three conse- 
-Cutive months in payment of rent; the lessee would be liable > 

ML to ‘vacate the .premises and the lesor would: be entitled to ter- 

ee minate the lease and exercise the right of re-entfy.. From the 

e *' -copy of the notice on the recórd, we find that notice’ was ‘given, 
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. that as the. tenant unus had ielea iQ rent frdin 


/ i uc S 


October, 1950, that is, for more thai three consecutive months, 


the landlord 


that the tenant was "to quit,* vacate and deliver peaceful’ 


“hereby forfeits and termiffates ‘the lease" and 


possession “ of thé premises tÒ the laridlord on the expiry ot 


June, 1951. 


It is obvious that the use of the: wotds “to quit" 


in this notice misled’ the Trial Court into thinking that it was 
: an usual notice under section 106 .of the Transfer of ‘Proper J ¢ * C Das 


2 Act. 


.It is quite clear, however, that this was a notice under 


section 111(g)’ which’ provides that in order. that there should 
* be determination by foffeiture“by the lessee breaking an. express 
"condjtion which provides that on. the breath thereof the lessor 


may re-enter, 


the lessor must give.notice in writing to the lessee 


of his intention. to determine the ‘lease: It was with. these pro- 
Visions ‘in mind: that, the notice™in question was drafted and, 
in my judgment, it fully satisfies the tequirements-of Claüse (g) 


of section 111(g) of 


e ‘Transfer of- Properties Act. It is not 


disputed. that this notice was duly served om the Dstendaup 
There wàs thus a valid determination of the lease. 


a 
ea: 


P4 


On. the question, of default, the UE of the Courts. 
. ,below that there were three defaults within the meaning of 


section 12(1) 


(i) of the West Bengal. ‘Premises Rent Control “Act 


(T emporary provisions) Act, 1950, within a period of eighteén 


months prior to the date of the institution of this suit is no 


longer disputed. 


"u 


1 


Clearly; thérefore, the landlord is'entitled to a decree for 
ejectment. «The question arises whether the Court, instead of 
giving the landlord a decree for. -ejectment, should exercise -its 


discretiongry ` 


Praperty Act. - 


powers under section 114 of the Transfer of 
The learned Court below was-of opinion that 


e provisions of section 114 are no longer available to a tenant 
view of the provisions of séction 12(1) and section 14 of The 


West Bengal Premises Rent Control (Temporary. Provisions) 


Act, 1950. 


It appears that.in the view of the learned Court 


below, sections 14 and 12 together constitute a complete Code 


of protection , 


tenan} can be protected against ejectment. . 


to the tenant and ‘exhaust all the ways that the 
- With: this, T- am 


"unable to agree., There is po doubt that section 12 gives cOm- 


siderable 


fotection | to the.tenant. 


-— 


Section 14 gives, further 
protection even ‘where a landlord would be otherwise entitled . 
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S civil - toa decree for ejéctment on the ground of default within the 
1958  . Meaning of section 12(1) (i) of the West Bengal Premises Rent’ 


bien Op aie Control (T a og’ d Provisions) Act, 1950. I am unable‘ to 
& Weaving Mills See, however, why Mese two sections should be considered to 
Ltd." eexhaust all the protection undtr the law. It is wel) to remember 
Md. Teens that the West Bengal Premises Rent Control (Temporary Pro- , 
Mutwali. — visions) Act, 1950 does not say that special protection of section 
K. C. Das 114 of the Transfer of Property Act will no. longer be available 
SUP de Ww to the tenant. There.is certainly no expréss repeal of section, 
l 114 by the West Bengal Premises Rent Control (Temporary 
, Provisions) Act 1950, and I am unable to see any implied ra 
repeal of the provisions of that sectiofl. In my opinion, the 
„position in law is clear. that even if the tenant is unable te get ' 
, .  . the protection of section 12 or section 14 of the West Bengal- 
Premises Rent Control (Temporary Provisions) Act, 1950, it may 
- . : Still be pssible for him to get the special relief under section 
114 Of the Transfer of Property Act. It is worth mentioning. 
2n . that in an action for ejectment brought when the Rent Act, 
Of 1930 was in force, a contention of the landlord that sectiom 
\ ^. 114 Of the Transfer of Property Act had no, alpplication having 
| regard to the provisions of that Rent Act wes rejected. by 
Greaves, J. [vide Ahindra Nath Chatterjee v. Twiss(1)]. ` 





T Nu The question that still remains is whether the Court, of 
Appeal below exercised its discretion property in refusing to. 
give relief under this section. It is necessary to mention, first 

. Of all, that in the Trial Court the Defendant does not seem 
to have thought of asking for any relief under the provisions of , 

, this section. When the appeal was presented in the District ~, 

. Judge's Court there was also no applic£tion for any-relief under 
the: provisions ‘of that’ section... On the date arguments. were 

^ heard, some additional grounds were put in and a, complaint was 
made that the Trial Court had wrongly refused to grant any 

: relief under the ‘provisions of section 114 of the Transfer 277 

Property Act. That this complaint 'is wholly .unjustified 4s 

obvious from the fact that there was never any prayer for relief 

under that section in the Trial Court and neither any payment 

nor tender of any amount whatsoever as required -by that 

ie section. It is curious that even when ‘the additional grounds 
were filed and this complaint was made against the Trial Court, 
: > p RUN =, 


^ E (2) [1921] L.L.R. 49 Calc. 150. 
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"io iios was made stating that the Appdlànt wanted t to 
. Paĝ to the lessor the rent in arr together with- the interest 
. thereon and the full costs, of the Suit ortin the- alternative ,anye * 


1958 


` prayer for an order,enabling kim to give security’ for making Luxmi Spinning 


“such payments within fifteen ‘days. , We, find, however, in the 
e of the Court below a statement. in these terms. 
“The. feani Advocate for. the appellant € thar” ? 
if the tenancy was determined. by a service of notice not under 
„ Section, 106 T. P. Act, but under section 11(p). T. Py Act^ the 
. tenant’ was entitled to the protection of section 4 T. P. Act 
5 and st was the duty of the Court t$ reliévé him Against for-. 
^ feiture and the appellant. offered: to pay all the Arar of rent ' 
E with interest and full cósts of the suit.” . | 
Mr ode e 2. MEE. i duse ea 
SEU As far. as. one can understand this: language’ this offer was 
conditional ‘on the: decision of the ‘Court that the tenancy was 
determined. by service of notice under section 111(g) and was not 
an unconditional offer. There is:no cléar indication from the 
Tanguage used by the learned judge whether the learned Advocate 
stated also that his client, the Appellant, had thé full amoùnt 
P to pay up the arrears, of rent in Court., Tt is well to remember 
that after the date of thé:decree of ‘the. Trial Court to the date 
of hearing of arguments in the. Court below, ‘when the learned 
, Advocate -advanced - this argument, , the Defendant, ' ‘could not - 
pay any rent and the rent for ten months, ‘that is, ‘from October, 
. 1953 to July, 1954, Was in arrears. - Though: there is no clear 
, indication. that the money "had been’. brought: into Court, the’ 
= “offer” itself appears to me to have been conditional on the 
p finding” of ‘the’ Court on the question whether there was déter- 
E “mination of the tenancy. under’ section 114 of the Transfer of 
Property. Act. . It appears to' me that in the- Court of Appeal' 
EUN as-before us, the Appellant 'conterided. that there had -been 
determination" .of the.tenancy at all. AIL. that 'the learned 
` Advocate seems to me to have said is that if the court ultimately 
found that there had been determination of the: „tenancy under. 
section 111(g), then his client would be prepared to pay the reñt ` 
- in arrears together with the interest thereon. and the full costs. 
' of the suit in-ordér to get the advantage of ‘section 114 of the 
NE Transfer of Property Act. Inemy: judgment, this i$ nôt the kind. 
of ténder or ‘payment, which. ‘section. 114- of 'Frahsfer- of Pros 
pert? Act contemplates, " . a : 
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Gupta, Je \ the default in the payment of rent for three consecutive months. 
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That, however, is not all. On the materials before us, L, 
find it impossible to say that the Defendant-tênant acted ipa 
fair arid straight foyward manner. His very defence that there 
had been no default in the Payment of rent! has beeri found by 
the Courts below to be false. pP further defence that there 
had been no determination of the tenancy: is equally false. 
The service of notice was admitted. The notice itself spoke ~ 
of the landlords intention to determine the lease because of 


‘The lease, it must have been well known to the Defendant, 


, provided that on such default the lessor may re-enter. In spite 4 


of all these facts, the Defendant bought the case tooth.and nail 
and wanted to say that*there was no determination df ,the 
tenancy and there was no dafault: Along with this, one has to 
take into, consideration, as already mentioned, the fact. that not 
only was there no prayer for relief under section 114 in the 
Trial Court but that the prayer that was made in the Court of 
Appeal was not only made at a late stage but was also made 
in a very unsatisfactory way though the Advocate for the 
Appellant stating that if a certain question was*determined in a 
certain way then the Appellant offered to pay ail the arrears ot 
rent together with interest and full costs of the suit. I am | 
unable. to see that in these circumstances the learned Court ot 
Appeal can be said to have exercised its discretion improperly 
in refusing to give relief. 'The question is not whether some 
other judge might have exercised the discretion in a different . 
manner. The question really i is whether the learned Court ot 
Appeal having exercised its discretion in a particular way, it 
will be proper for us to interfere with his decision on the 
ground. that there was not a judicial exercise of discretion. 
I find it impossible to hold that the learned judge did’ not 
exercise his discretion properly and judicially. d 

Before us, in this Court also, there has been no pip 
in writing praying for reliéf under Section; 114 of the Trans 
of Property Act. A ground was taken the memorandum of 
appeal to the effect that “ there was nothing in the case which 
could induce the Appellate Court not to exercise the power: of 


. giving relief to the tenant." 


e - ^ 


, At the time of argument, the learned Advocate submitted 
that we should exercise powers under section 114 of the 

u E EE" 
7 " 
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Transfer of Property Act and that, as at this date no rent was Civil 

“in arrear, all he*had to put in was the costs of the suit and that 1958 


hecwas prepared to put that in as soon as ay order-was made. 
Luxmi Spinning 


m e& Weaving Mill- 
After careful consideration of this matter. I have come to Ltd 


the conclusion that in. the circumstancts of this case, it will Ma Ibrahim 
not be proper for us to give relief under section 114 of the Mutwal 
Transfer of Property Act. In addition to the circumstances ‘Kx, c. Das 
already .mentioned, there is now the further circumstance that * “Gupta, J 
the company has gone into liquidation and itis the Liquidator 
„ appointed by the Court‘who..is prosecuting the Appeal. It is 
obvious that the company—the tenant—is no longer interested 
in continuing its’ own, possession of fhe sate and the purpose 
of the Company in liquidation is “only to transfer ihe tenancy 
right to some other (person. In my judgment the” ogpission of 
the tenant to make any prayer for relief under section 114 of the 
Transfer of Property Act in the 'Ixial Court, the fact that false 
defences were taken by him on all ‘the’ poirits, that even before 
the Appellate Court a conditional offer was only made and the 
fact that for, ofany years now after’ the determination of the 
tenancy and defaults made in payment of rent the landlord 
has been kept out of possession cannot be lightly brushed aside. 
On consideration of all these facts I am of opinion that we 
shall not be justified in .exercising “our discrétion in favour of 
the Appellant. 
l would, accordingly, dismiss this Appeal with costs. 


ry 
Jt 4 ^ 2 i t 
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U. C. Law, J.:—I agree. PC 
s Appeal dismissed 
R.M. do. A ge o! I um we oP 8 with Costs. 
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Before Mr. Justice Renupada Mukherjee. _ E 


n | UPENDRA NATH GORAI ` o 
V. E 
: HARIHAR - SAHA®™ o - E 


7 Sar of T PDI aa West Deng Premises Rent Controt 


/ 


(Temporary Provisions) Act (W. B.. Act XVII of 1950)—Section 38— 
Scope of—Landlord dismantling roof of two Out of three rooms in 
occupation of tenant,—But failing to rebuild the Ee) 9j i 
tenant—Suspension or abatement of rent. AN 


In order that a iÉnant shay effectively raise’ a plea of suspension of 
rent it mut be shown that he his been evicted by of at the instance of the 
landlord pin action of the landlord must be tortious. . 


* in pursuance of.an.agreement between himself and the tenant, 


-the ride dismantled- the roof: of two: out’ of three rooms in occupation 


of the tenant but failed to build a new roof, with the result that ne two 


-rooms became. upinhabiabic and unfit for use, .- " 


` Held: Such a case PM not fall within the piren of sub-secfion. (3) 
of Section 38 of the West, Bengal ae Rent Contpl A Act; 1950; nor is 

it a case of tortious eviction so as to justify a claim Ende of rent 
on the part of the tenant, but. that it-was a fit case for demie abatement 

of -rent in proportion to the extent of the premises. made alab sale uy P 
the conduct of the landlord. 


", Application for revision: by the landlord. l eae 


| s anaterjal facts will appear from the judgment. - —' 
Anil Kimas Das Gupta, Á.. K: Puta and Sukumar Sen 
` for the Petitioner. ` ; 
Nishi Kanta Poddar and Sialang Kumar Hazra for the 
l Opposite Party. i l 
igy f E ME 
The Judgment pe usd Court was as follows» i Los 
= 
Renupada Muktier]eo, 4.:— This: Rule: ^s directed agus 
an order( passed by the Judge of the Court of Small Causes, - 
Sealdah, decreeing in part of the claim of the plaintiff petitioner n 
for récovery of'arrears of rent at the rate of Rs. 50/- per 
mensem. The total claim of the plaintiff was Rs. 400/- being 
the ilfeged arrears. for 8 months. from Jàmtha to Pous, 1360 
BS. ` ° 


’ e j 
|. * Civil Revision Case No. 3815 of 1954. , ° 


- 4 > 4 - ' 
1958] . AE A HIGH.COURT" . , 


. The deféncé of the. defendant opposite: party was that the 
tenancy comprised three rooms and the plaiptiff. landlord pulled 
down the roof of two of the rooms in Bhadra, 1360 B.S. on the, 
pretext of reconstructing, the ropf and as he did not reconstruct 
it, the opposite party was virtually dispossessed from^two of the 
rooms of the tenancy. He, therefore, “pleaded “suspension of 

' This plea was "upheld with -effect from: Bhadra; 1360 B.S: 


a the learned judge passed a decree for a- sum of Rs. 150/** 


being a arfears of rent: for t ar months when the: tenant Opposite 
párty was in undistátbég ession of ‘the entire’ premises: 
las sha cuba. iya auo whey iA UHI E r Pit. a 


* 


< "rhe pud ld alo has chialfeniged” the m " propiietj and 


LI 
ipie z 1 


legality iof this order in revision. : 


r 


. , 
p. c E" PE fti t nc E fa RS na 


: Mr Das Gupta; appearing KM, b ehalf ‘of. the. landlord, 
petitioner, - - raised" two-fold, contentions before. mé He e sub- 
mitted, in the first, place, that eyen, accordin in rding | to the: allegations 
of the tenant opposite iparty,, ‘this „was a E case, of repair , without 
which, the .prenfises, ‘would not; be. habitable . nd. the remedy 
given to the tenant is conteiped i in section $8. of the West Bengal 
Premises; Rent , Contro] (Tem rary Provisions)’ Act, 1950" and 


1v... tJI 


as the tenant has been provided wi with. a special statutory, relief, 
be cannot be given any relief outside the statute by way of sus- 
pension “of Tenti 1 VW. ETE ES BS TEE OID) wouk x 5 io Tee Ar 
Neare P ralat "Use xp Ru con dont Ji Benes X notte ce 

= [n*thi$ corinectión Xnaj.give: r brief: uad of section, 38 
of! the above Acti There: are three. sub-sections i in -this section. 
‘Subsection (1) empowers the»tenantiito .moye; the; Rent. Con- 
troller *fori issuing.-a/notice- ‘om the, landlord; requiring, him: to 
make-süch: repairs a$ he tis bound itor make i to the, jpremises,jor .to 
take" any measures the due! mainténance of any essential supply 
or servicen o "5 5. don sde Us cas d ATO cui 

tunes MT CHA DS aS t ib 7] chi m leis dura uac EE a 

! a Sab-section-(2Y authorises the tenant. himself to; make 4 the 
repairs or'to take»necessary measures for the «due maintenance 
` of'an ‘essential :supply.or service within an estimate ‘to be,-fixed 
by the Controller on the failure of thé landlord. to do the’ ‘same. 
This^sub-section also:lays down the manner of deducting such 


expenses às may. bt incurred by nd tenant from the rent of 
.the premises. , e e El 


^ 


'Sub-section (3) deals with repairs or measures of a com- 
paratively importapt nature without which the premises would 


4 r 
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Civil not be habitabłe or fit for use. l.niay quote* this sub-section” 
"mus here in extenso: ~ : T. . 


- 


—— n, —M 6 r - 


Q9 ‘a +18 
Upendra Nath _- " Section 38(3). The epairs of measures mentioned 


OW. . jn sub-séction (1) shall ndt be. deemed. to- include such 
Hauhar Saha — repairs or measures without: Which the premises ` are not- 
Renupadar — ^ habitable or usable except with .great inconvenience, like 
Mukheijce;e]. , , "keeping them. wind and water tight. The landlord shail 
, be bound to : make such repairs - to take such measures-in < 
any; event., On this failure to do- s0 the rovisions of $ub- 
, sections (1) and (3) shall apply Without the limitation as * 
.  . to the amount fleductable or. recoverable as provided i in the 
l -said sub- sections." Eg 





a o p 


á Mr. Das Gupta submitted op behalf of the petitioner that - 
"the- córistrüction of à néw foof after He. adtiit réd distharitling ot . 

E 4 the. old and damaged. rco cdtistifites: a repair within thé medi- 
. “ing of $üb.s&ttioh ` (g).óE section 8 of ihe Réhi Control- Act of 
: 1050. ahd the tenapi could; on thé failure of the ldiidlérd to 
E build à new toot, have availed hiltiself of the’ rétiiédy prescribed 
eee he ) bf the Act i reall with’ sub'sections (1) and? (2) 
and no. [ other remedy, f r instance; sisperiüiion: or abütemetit 

: of rent was available to uie tenant! E o : ED 
- A Dor S ton C one 
In support of the above contention Mr. Das: Gupta drew 
my attention to a case reported’ in National Model Industries 
Ltd: ‘Vs; Birenüra Nath. Mitra and ‘others(1). - "The faét$- of the 
. preset case äre, however; distihguishabie from- the. facts, of; the 
- Aboverhéntioned: case. In -the: case cited above the landlord 
failéd tō exectite: the repairs though “he. was servéd: with’ andtice 
in ‘that behalf. under section. 38 of the. Rent Control Act; ot 
. 1950. Tü thé presente case the landlord agreed tos rebuild: the 
> :  roof.of two of the rooms-amicably and on that understanding 

he pulled down the existing roof. He did not, however, replace S< 

` the old fo6f with the.result thit the. two: robms have-rémained ` 
without any roof.and. have consequently become unfit. for-:use. 
If thé: jandlord: ‘Had not:touched the roof: though- requisitioned 
^o. “by the. tehant through. the Rent Controller, thé matter would 
— "ündoubtédly: 'háve*fállér: udder’ sub-section :(3)- iof x:section 38. 
] - .Of tHé Rent Control Act of i1j56-as;was Méld in theecase re- 
ported in National Model’s s Gase(e). In the present case; powever, 
the landlord pulled down. she ROO apparently i in S of an 


4) — ] 60° C W.N. 5T. E Re "CL UU eh 
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Amal between hiiself andthe, tenant to construct a new Civil 

^ "roof. He did not fulfil the contract toa fipish as he^wás bound Sonn 
* do.. The result was that.by-hjs:own conduct-and by. breach, Up aay Xd 
of'à: contract, the landlord hasmadeé a portion of the premises i Gorai : 
uninhabitable:’- Such a casg. does not.fall within tlie purview 
-of sub-section (3) of section 38 of. the. Rent Coéntrol’Act of 1950 - 
andthe tenant iš- entitled’ to get’ a: suitable- relief, ‘outside that ee 
‘Act uniless-he is punc by. the: pna ot ui thet law. e- » Lid 

e. Thé first contentign raised > Mr. Das Cups, lero 
fails. ` ~. ; LE" DT 


E am NO P Wh a edi cos. Sor dp e Uer ja n cu a " 
| The second contention urged on: behalf: of ' the oetitichir 
y Mr. Das:Guptá was that“even ‘if?it: be-Held that” the landlord 
Van failed tó'reconstruct the roof; the! tenant can: have 
OQ his: ‘remedy: by: way ofa suit for damages. and. nót ‘by claiming 
suspension or abátement of. rent: in. this.Suit, - I may tention 
“here that’ the petitioner's: -plea’ in! theJirial: Court was .thatafter i 
* pulling down! the existing roof tit: :wds detected: that the:walls ot 
the two roomy in: iquestion’ coritaired^suc tracks “and. fissures 
-and the one: was so weak) that it would: be «unsafe, to. put 
a new roof 9 old. Walls and, that the, rooms required 


E plete’ cen [tr their Wholesale denióficioli, nd 
le: titidnier is: SEO ie ena 2 Hid’ hot 
SHEER ie 


Harihar Saha 





lock mit 3 réfùsing acéeds ‘td E ‘andl for -Büárposes: ot 
: rebuildi Soul The rdi: jide rejected Rae lea of the 


iilan d fad held that it was à r heie ie ò tÜ en téflaüt 

gut. of the prétnises.” I dó, m nat ‘see ahy reason to differ fron ; 

this finding of thé trial: ju idgi in eai So, thé | uéstion is ° 
hét ther th thé circuinstánc ; OF this le" die: ‘téhahit Gan puc 

- fó o E a plea, of Stigpension Of ‘Abatéthent of fent. ok whéthér he 


J F 


. : ls at lp jh < H " £r, '" . 

: should be be dient Oa a se} arate | suit i fof dáiiage. NISL a 
Pie ` a m Ar > } - v. * 2 
up 2E 39 e der su. dre ea iis Pia ea D "hie 
< Giving ‘a, most anxious, consideration to, the facts, of ; this 


case, 1 fail to uríderstand why the tenant opposite, party, should 


Jk il 


be com Hed to prie a separate suit for damages. or the mis- ^ 


ia) oe 


* chie one by. the”; larid ord. "The itet bas, By his ‘own im- 
- propér ; conduct,’ “Hidde: two ou jt O of tirée: rooms’ of the ‘tenancy 


uninhabitable. "ind “Unfit Her’ ES "e e" tenant can “certaitily 
get his "sélief i im thé Jándlord's Chu BE "recovery of tle-entife è 


rent of the premises. Mr. Poddar submitted on: behalf: of, the i D 
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Opposite.party that the conduct of the. hionn in the present 
case amounts to a disturbance of his clients possession, if not 
e Outright disposstssion, and the tenant. has been deprived of the 
neficial enjoyment of a substantial portion of the premises. 
It was, therefore, argued by Mr. .Poddar that the relief given 
by the trial judge by way of suspension of the entire rent for the 
period: of dispossession is an.oppropriate relief. In. support ‘ot 
ibis contention: Mr. Poddar referred to a case'réported in Nil 
Kantha Pati vs. Kshitish Chandra Satpati(1). This case, however, 
does not'help the tenant. . ‘In order that a tenant may affectively 
faise a plea of suspension'of rent it must be shown that he.has 
been evicted by or at*the irfstance of the landlord and the action 
of the:landlord must ibe‘tortious.. In the present case itscannot ` 
be said. thąt there has: beenisuch .evictión -ofı the opposite party: 
The roof was;takeh down by the.landlord with .the.'consent.;ot 
the tenant and there was certainly. no.forcible or wrongful entry. 
by thejJandlord. At: best! the conduct of the landlord. amounts 
to a breach of contract.‘ Thè. tenant.has. kept, the roofless: room 
in his own:occupátion, by ocking . them. up. Lt these circüm- 
stances’ the, Court -below committed an:erromin: law byrapplying 
the; doctrine of. Suspension a rent... cp &soescozueob ect ta, 


i 
ae ta YE 41. d ; E it 


There, can, however, be no. “question "iliat ihe tenant, is 
entitled to, an ‘abatement of rent proportionate: , to the extent 
of the premises . made uninhabitable by the conduct c of die land- 
lord. me have „already . mentioned that, two. | out of | “the, three 
rooms, “of the tenancy. have. been made- ünfit, for, use. It will 
be highly. ‘inequitable t to ask the. tenant to pay ‘the entire “rept 
of the. premises, when two. of the | ‘rooms have lus "been made 
unfit for use "by. ‘an “improper < con uct ; iof, the Yan andlórd. The 
Court, below has held that it would have ; ET: an ‘abatement 
to the extent of Rs. ,8o[- per month, if it had. not : ‘held : that 
the tenant was entitled to get, suspension of ‘the entire rent. As 
I have held, that the. tenant is not entitled to get suspension of 
rent, I allow abatement, of. rent to the extent of Rs, 30/- per 
month for the five mónths during "which two! of the rooms 


remained. in’ a' roofless condition: 

In the result, I am of opinion’ that the decree passed by 
the trial judge should be modified. The Plairttiff will geé full 
rent at Rs. 50/- per month for thie. months and at Rs. 20/-. 
for five months—the total amount coming up to Rs. 250/-. 


aol ' > 


(2) [1953] LL.R. i-Cal. BE. Te / E pe a : 
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, 
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In the resiült the Rule'i is made absolute. in: CUN A decree 


* for Rs. 250 {- with proportionate costs of the tral Court will be 
substituted i in the Gourt below in place of, the. decree passed by 


the learned judge of the’ Court of Small Causes... The defendant e 


: will get.his costs of the Coiigt below in ‘proportion: to his success 


which will be set off from: the ecretal amount, * 7 
In view of the divided success of thie parties in this Court 


T direct that, they. will bear their own costs in this Court: 


R.N.C. eU . 057 » DOE "Rule ‘made absolute in part. 
| “APPELLATE CIVIL”... 


oo | Before Mr. Justice: .Renupada Mukherjee 
and Mr. Justice Binayak Banerjee.‘ - ° 


v 
. MINOR DHARMADAS MONDAL & a 
QS wd uM a PN UNUS a 
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Deed of gifi—Executant not gware of the. "contents Such. a Ev if 


Registered dett-<Presumplion of validity; "with regard to what matters. 
Sub-Registrar, when can be regarded , as attesting witness ju 
identifier If can be looked upon as'an attesting witness. : f 

dod of gie Attested 1 by one eritiest- Execution not: according to 


Plaintiff jailed to make out his case—Should not br allowed another chance 
to prove his case. -— 

A deéd cannot be said-to bea valid one simply because it contains 
the mechanical signature of the executant, if from evidence and the cir- 
GR COE m ON eee ee et eee NODE 
aware of the contents of the deed. 


=- 


Where a deed: is a registered one, there needs a presumption ol o 


ce before th 


to any antecedant reli. aedes the actual LE the deed. or 


the mental capacity of the executant, OF „the signing of den n zc 

ing witnesses. - 

n 'Gahgamoni" Devi v. ub Nath: ` Chowdhury(1) followed. ] 

v A ius apud i, whose . presence. the -executant one deed admits ot 

execution may be regarded as-attesting | witness... - x: 
Where the indentifier who 1s expresal “called. for the purpose ‘ck 


per dr the executant Ee p down reat without. 2 


SM 
pud Press Mua ocio gro pon e à 
~ tA from A ppellate Decree -No.^1107 of -1954 agun the "decree ot 
Sree “Henke Gappuly, Additional ' District -Judge “of Burdwan; "dated 
the" 221d-: of: December, "14 53 -reversing: the’ decree of; Sree. B. -C. -Nandi 
Maj ‘Additional Subordin&te Judge, Asansol, dated , „the. yth ot 
Septembet, 1952. - i 

(1) [1906] L.R. $3 1A.*60, : 

AEN | . . 
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- In view of. the fact that there was. only one attesting witness, and that - 


was tlie Sub- -Registrar before whom the evecutant had dmitted execution, z 
„the deed of gift was not therefprm attested. according to law.. 


The trial Court was not justified -in directing that -a Commissioner 


should be a ee for ascertaining the value of the movable when the 
eplaintiffs fai 
«the movables 'as ‘claimed in the plaiat. 9t should have ped a decree 


ed'failéd to’ prove thae they were entitled to get the value ot 


Kashi Nath De ‘for the amount admitted ,by | the. defe&idant. 





Renupada 
Mukherjee, J. 
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Appeal -by the- ‘Plaintiffs. | jb - 
Suit. for Tecoyery | of , possession cof some  immoyable .and 
movable ‘properties upon declaration of their title’ thereto. 
* ^ The miaterial' facts’ will appear from the judgment: - 


i Purushoitam Penre 3 and Dhirgndra Kumar Das for e 


the Appellgnis. 
-Chandra Narayan, Laik-aind Murari Mohan Dutta for the 
Regpondentos Pn n 


- 


Ihe gudgments, of the, Court, were as follow Er T E 

Renupada “Mukherjee, J: —The “plaintiffs of the' Trial 
Court are the Appellants in;this Court, and the appeal arises 
out of a suit instituted by them for recovery of possession of 


. some immovable and movable properties descriked i in'schedules, 


namely; ‘schedules Kq-and- ‘Kha: of: the .plaint, upon declaration 
of their title tHeréto ag hèits vof: one. deceased. Santitam "Nandi. 
‘The appellants are all minors.and the suit was brought on their 
behalf by their fathers. as their. next- friend ‚on, the. following 
allegations: — - E 

. One Santiram-Nandi- of! village Khudika ine Burdwan dis- 
trict. had four. daughters, it, ‘Nanibala, | Bisala, .Kutürd;. and 
Janjali, all of whom died in quick'succession within a'few years. 
Defore" the: death of ,their, father?” Santi ar's^^wife had:? also 
predeceased shims 5 After: his, death; Santiram left the : three plain- | 
tiffs as, His fatüral heirs, Dharmadas Mondal (Plaintiff: No. 1) 


being son of Nanibala, and the other two plaintiffs being, sons 
of Bisala:.-.Santiram: was^ possessed: of nearly forty. bighas ot. 


. land: and also" of somemovable "properties. during ‘his life time. 


AT OA 


He died on "ath Falgun, | 1855 B.S., Corresponding tà. 26th 
February, 1949. . Before “his "death ' he éxecuted two "deeds, of . 
gift on's2rid Kaiti¢, 1 355" ‘B.S. cotrespo ding to 8th November, 
1948 in. favour. o£, respondent ;Rashinath .De., and ‘his’ three 
brothers who are sister's sons of Santirarn.. "Under-the deed of 
gift nearly nineteen ‘bighas ‘of land’ were: given/td'the dones. It 
is the case of the plaintiffs that: after, the death “of Saütiram, 


attempt ` Was ^made on their ‘behalf to'take’ possessioni" "of tlie 


e 
lir: - ea 
009 sa cw 


/ . DUE : ‘ 
1958] >- 0 HIGH COURT ee ee oe 
remaiging Jands ahd - -also ot te Hodie but. theadcfendant Civil 
respohdent resisted. the plaintiffs from obtaining possession of - id 
nearly twelve bighas of. land- described: 'in. schedule :Ka of the a aes 
larntiaaas 


plaint and also of the movable: Properties: -described -in. schedule Mondal cis 
Kha. Hence “the: occasion ` fore the: Pen yee. eee 


E - - E d ^ — 
= 4T - - ~ 
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Sd The defence; otf Tem defendant, was. chit: during: ‘the life. Hina 2 
of Santiram he. had- made a, gift of. ithe. disputed: lands to’ him UNETE Js 
by executing a deed of; ‘piftson: 3rd, Falgun; 1355 B.S. and had 
. Also made an oral gift in gespect of such movables as were left 
"by.him;:and5so the- plaintiffs were: not: entitled: to. claim: them - 
by inheritance from Santiram. The defendant questioned: the 
extent and also the value of the movables left by Santyam. ' 

e 4103 9 "ALS dug yo Doi oe a boh 4f ie l 
pon these pleadings the main Cigsues¢which: called for the 
-determination of the Trial Court were whether the deed of gift. 
-relied on by the ‘respondent: Nas 'gertuine, andi whether it was 
- duly executed and attested according to law, and whether there 
was- 3n; oral gift ‘Of; ythe- movable: properties cast alleged by the 
defendant, T respondenta: Antjissue :wasi also; raised „whether _ the- 
deed:.of gift is invalid by: reason of fraud, coercion or undue 
influence;: but,- this, issue, ds no longer; materia]. for thespresent . 


appeal in view.of the findings .of the Courts below:that. the 
document is not invalid for these reasons. l ’ 


v. 
Kashi Nath De 





Dale) fe wi driold. om sbns^ah 210 gir Jo seed aa V 
E : The- trial «Court -hel¢ thatthe, deed..was notiexecuted : in 
- {the -manner, alleged by- the ‘defendant, and : it was;not, lawfully 
-attested; at the: time, of its.alleged 'exeeution, although ithere was 
EE walid rattestation, at; the, time of: its registration. . ‘The, Trial 
Court didt. not 'upholdthe,:deed; because , due , execution ,of the 
document, -a$ alleged. by; the; defendant, had ngtrbeen. proved. 
Jt further heldithat the, story: of; oral gift set. up, by the, defendant 
in; respect -of the rpoyable: properties. was, unttue. 3: Accordingly, 
‘the Trial -Court passed .a; decree in; favour. of. the- plaintiffs. in 
respect; of the; immovable; properties; ‚Of schedule Ka and gave a 
-direction for-appointment of a. commissioner-for. ascertaining 
the’ extent, and; value: ‘ofthe: movable. properties'described . in 
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that due exécution and attestation of the document had been 
proved. Regarding the alledged oral gift of the movable pro- 


. perties, the Lower Appellate Court agreed with the Trial Court. 


that there was no such gift, but as the defendant had spent 


money for the Sradh of Santirem, lie has entitled to set off 


the Sradh expenses against the price of the movables. In view 
of these findings, the Lower Appellate Court allowed the appeal . 
of the defendant and dismissed the suit of ‘thé plaintiffs. So 
the plaintiffs have preferred this second appeal. Ld 
The questiops which have arisen for our determination 
are: — 


4 
e 


J l RE: 
.¢1) Was the disputed deed of gift duly executed by 
Santiram Nandi?: * x a 


- 


(2) Was the said deed legally attested? 


à 


(3) Are the plaintiffs appellants entitled to get a decree 
for thé value of the movables left by Santiram Nandi? 


' We take up the first two questions together as they are 
inter linked. ` E" 


. The decision of this case depends on the validity of other- - 
wise of a deed of gift purporting to have been executed by- 


r 


Santiram Nandi in favour of respondent Kashinath De on 3rd 


. Falgun, 1855 B.S.; corresponding to 15th February, 1949. “The 


deed of gift was marked exhibit C in the Trial Court. The deed 
of gift comprises nearly twelve bighas of land described in two 
schedules. Being a deed of gift it is required to be attested at 
least by two, witnesses ‘under section 123 of the Transfer at 
Property Act. The execution of this deed by Santiram ow 
specifically challenged by the appellants, and so under section 68 
of the Indian Evidence Act, the document must be proved by 
examining at! least one attesting witness. The deed shows.that 
it was writtén: by one Gobordhan Patitundi who signed as a 
scribe and not as an attesting witness. It pprports to have been 
attested by one Haripada Mudi. Now, Gobordhan is admittedly 
a professional deed: writer of Asansol Sub-regitary Office and 
Haripada is his assistant. The Subyregisfary office: is several 


' miles ‘away-from village Khudika where the executant was living 
` v” | 


P d i 


ayob Ca 
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a 
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^ Ye 


at the, date of the alleged execution of the deed.. Gobordhan 


was not called fog the, purpose of “proving where and under 
what ecircumstances the deed was written, or for ‘proving that 
besides writing the document, he attested itas a witness. Hari- 
pada, was examined as, defendants witness No. 2. His evidence 
shows that:he, was not present when the deed was written, or 
when it Was signed by. Santir&m, but Kashinath obtained. his 
signature at Asansol sub-registary < office, On behalf, of the de- 


` fendant, respondent; the, case sought to, be made « out with egard 


3- ba œ 


executed at: Samtiram' 3 house at Khudika, and Haripada attested 
the. deed there.. Radhæ Nath. ; Nandi, (defendant s witness 
Nos. .3).. Wàs, the. witness, who tried to, prove this case. His 
evidence onthe point was, disbelieved by. both., „the. courts which 
preferred to accept the -evidence of Haripada (défendant's 
Witness, No. 2) that, he.put down his. signature.at Asarol sub- 

Tegistary office; where Kashinath, 4 showed, him the deed, , Santi- 
Tam | Was; seyeral. ‘afflicted, both in ‘body, ‘and mind,jat this time, 
and Kashinath. was the only person who was looking after him. 


Between the yearg 1351 and 1355 B.S. Santiram had lost his: 


wife: and: his foup.daughters;-and hé>was:suffering ‘from the fell 
‘disease of; phthisis to;which he ultimately: succumbed a: few days 
"After. thieiexecution:ofrthe: disputed: deed tof <gift..i There was 
‘notva'single‘local witness: to:attest the: deed. |. It :is.trué:that the 
appellant could not.distinctly prove the case of iundut: influence 
‘get’ up: by : them; but. from: the evidence:adduced' bythe parties, 
the: ‘Trial: Court; {made thè following: findingvon Ie *quesuon 
of us and attestation -of thé deen: PIIL p 


e ‘The doin irent, : R ‘cofitains tains '6 ‘signatures. l 
bp s hold "that" although {the document’ Was: ‘sighed! by Santiram 
E E it was executed iri the ‘mariner alléged by the deféndant. 

I hold further"that' the dochineat was ‘not’. Jafully' attested 
.. “at ‘the time ‘of ‘its alleged ex e¥ecution.’’ On $ ‘a, consideration ot 
Me Et evidence’ on ‘record, and ‘the ‘ciitumstahces of the’ case 
Pam “of opinion that the^^ Danpatra. ^ i ,quéstion was 
written by Gobordhan 'Phtitundi "at' the ` Asansol sub- 

.. Registary, office, and then it ;was taken by Kashinath who 

_ privately. got, ‘Santiram’ 8. signature on the document at 

A Khadika and thereafter Kashinath ‘again took the 

' document to the. sub-registary < office at Asansol and on this 
occasion he took the sighature of — Mudi on the 
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. document.” It follows, therefore, that the Story of the 


defendat that the document was. read eut to Santiram by 


i before Santiram pur his signature is not ftue." 


- A- - 


The- -virtual da of Sie. above finding of the Trial Court 


is that the deed is a highly ifspicious document, aiid there is no 
dependable evidence to satisfy the Court that Santitam executed 
the deed’ in presence of witnesses with full- knowledge of the - 
import arid- effect of the deed. Of course, his signatures are 
there the genuineness whereof -is no longer questiohed: in this 
appeal; but the deed cannot be a valid déed- simply because ip 
contains the mechanical signature òf the executant; ‘if from 
evidence arid -  ciruinstánces. die Court has Teason toe believe 


aa rte’ 
-e - - wx 


Tite above’ finding of fact "of > the- Trial Couit was also 


“accepted by the Lower Appellate Court, as will bé apparent = 
from thé. following quotation front the judgment 9E "HIE owes 
Appellate Court: — i gee os 


t 


— NET ` , TO PE te Ope 


“ The execution. also did i not MI bcc in the manner 


dm "which it has been statéd in the written sfatement or in 


the éviderice on .behalf of tlie defendant. - ‘But the; finding 
-ofthe learned .Subordinate -Judge (with which I agree): to 
. the: effect that the exécütion of thé dócument.in the manner 
-in which it:is alleged .to have been: execüted- lias not been 
. proved; however, does.not go far enough for: mg decision 


SUBE the question-at issue." - ` S ILC re ee 


> 


- Mr. Laik argued on, behalf of the. respondent that the deed 


is a registered. deed, and so a. presumption should be. made - in 
favour of its validity -in all respects regarding due execution 
and attestation „of the deed and .the onus. lay on the appellants 
to prove that the deed was not properly ¢ executed: and attested. 
.In support of this contention -Mr. Laik relied. on the following ™ 
oft quoted . passage from the.. case. o£, Gangamoni Devi v. 


A OERANG: Nath e, ie Da 


ee i M oi f Li 


-—-—- 


j The registration is ‘a -goleti àct, “to be. performed ' 
in the- presence, of a. cohipetent official oppointed | to.act as 
Vey 


` Yegistrar, “whose duty, it is to attend the j parties during the 
. Tegistration and see; that the proper persons ; are present and 
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are competent. to act, and: are identified. to his satisfaction; 
D and all éhings done before” hir ití his áificial ‘capacity anid - 
e, . = verified by his Signature will "be présumed to ‘be*done .duly 
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‘Vand in order.” pur a m : 
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TORUM & ois. 


- On the (densi ot thetabove observations; Mr. Laik con- 2H Nath De 
‘tended for the respondent , that. ‘since , the deed, was validly 


the validity, of the 


that every: thing about the execution dnd’ ‘attéstation ‘was in 


. torm and: int: ‘order wher ‘the registration 


officer ‘tegisteréd the 


deed. The, Lower Appellate Court’ has also aiplield the validity 


of,the deed’ on the ‘game litié “of of: 


bs , 


“The Privy Council cise “niaKes 


"ut cléar 


argument as “was advariced by. 
iind Laik, dn our judgment, Ta argument is 


nas misconceiyed 
whiere | a deed 


ihaf s 


x i leit tefed ` one , there would bea f iresüiptio -p E validity 


| RR to thé proceéailibs i which 
Registrar the time of the registration 
With regard i to any, — procéedirig ie 


yn kt 


‘writing o of the deéd,-d 


-the signing of the deed ‘by oe witnesses 


fll 


ental capacity. of of the nent 


tdok ‘place Peiroi ike 
‘of the died arid not 
arding the actual | 


> Tf this is 


is HOt go 
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‘a "deed: once > registered would practically | be i immune from any 
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Ed aftack after 
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its registrati lo. . ST 


at 
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a thé: 'aBové- conüectiori; . Mr. zLàik»on. behalf of: the ires 


-pondent cited. a Lahore case reported .in 


Piara: vei Fattu(1). 4n | 


which it:has been held on the “strength of the Privy Council case 
referred to above: and. also. on-a consideratibn.<of:section..6o ot 
the Indian Registration Act ‘that the certificaté: endorsed on a 
registered: "deed by the ` registering officer is a relevant piece oł 


eviderice for proving its- execution. © 


- It: i$ difficult. to. “accept the © 


wide’ interpretation’ of ‘the: “Privy: Council-:£&ase- given .in. this 


"Láho Te. Case: 


away'by. thie Shsbevation: thatthe question whtetheb:the: certificate 
‘Of the ` Tégisterifig oficeri sifficient. tovestablishj execution wilt 
 wathrally: dépend ripon tHe cirëurmństance! of: each: case..-: 
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Section. 60 of the Indian. Registration. ‘Act 


U “o à) Abe} Sich, of ‘i provisions: oF: ‘Sect 


Lrg 2m Y 

PD ERA = ne 
Ds 34, | 85; 

aT. (t 4 PRELE ac 


. Renupada 
Muhl 

regišterėd on- commission and’ since” there As nó dispute about "eee, J. 

istration, there: ‘should be a. Presumption * 


Büt -every if. it be: held that. that Case, ‘has: > been `` 
cofredtly decided: thuéli- of: the force :of^ 'the.:decision. is: taken. 
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58: and 59 as apply to any document presented for registra- 

tion Bave been complied* with, the registering officer shall, 

endorse thereon a certificate containing the word ' ' regis-* 
* tered,” together with the mumber and page of the book 
in which the ooo has begn copied. 

(2) Such certificate shall be signed, sealed and dated 
den the registering officer, and shall then be admissible for 
the’ purpose. of. províug that, the the document! has beer 
duly; registered. in manner provided by. this Act, and that 
, the facts méntioned in the, endorsement M to im 
section 59 have ocgurred, as therein nrentioned.” a 


~ 


E 


4 


E . 


" j 
"| Subsection, (2) of the above section js, relevant | "for our 
purpose. iti is, laid. down, therein that, after a certificate ot 
tration AS, given, i it will be: admissible for, the purpose, ot 
proving that tlie “document has. been, duly registered according 
to. ‘the provisions of the Registration, Act, and that the facts 
mentioned i in ‘the éndórsements of the gub-regístrar | have occurred 


as therein mentioned, at t A ae = 


C oK Seca: ^ad SEIS t yu 214 2t, PW sat? ty ^ut Au emot I 


-— 


d. [muc 


«d 
"E TL thus be scen that. the- scope of the, certificate giver 
y the registering officer is limited, ‘arid it will not be p proper 
to .stretch | the 'scopeoof .the certificate. beyond,. what hag ¡been 


laid .downiby laws ` ie” (mE. ed. wet i po ae fet dab ge 

oe qun ee cy dul e dos Coni der i4 adl Cs of ty ane amie Wc 

nz edn: the: present: case, . the endorsement òf: the registering 

officer runs'in the following terms: —. o4, 5, 5. ldted o. 
roy “4 S, ioie “Soushew ee. ue cx a c 


>- a, “ Having- visited. theoresidence of : Sàntiram.; Nandi, 
s" son of Dinu. Nandy of Khüdika, Thana. Salanpur, District 
| Burdwan by. Caste Hindu by profession cutivator: I have 
© ' this day-exdmined: the said-Santiram Nandy: who has been 


bl. 


. indenti&ed.to my satisfactio by Radhanath, Nandy, son of 


Late.Haripada Nandy, resident of Khudika, Thana Salan- 

pur, District.34-Parganas, by Caste Hindu by’. profession 
. cultivator, and the said Santiram ad admitted the 

execution of this: document." d » 

Having regard | to this endorsement di by the sub- 
registrar the Court can only prefume that SantiraÁn Nandi 
admitted execution of the deed before hun .d'here would be 


958) . | HIGH COURT |. " ^ 191 
a 


gio further presumption that the deed had been executed by © Cwi 
*Santiram “with knowledge of its contents, or that Haripada 
whose name figures as an attesting witntss had actually attested: 
execution: Admission by Sgntiram that he’ had executed the im 
deed with knowledge of its contents was falsified by the evidence B 
the Trial Court came to the conclusion that the manner of “##ti Nath De 
execution of the deed, alleged by the respondent was not proved. € Renupada 
That finding was also üpheld by the Lower Appe te Court. enticed 
. As both parties adduced evidence,.no abstract question of onus 
*. arises in this casé. Regard being had to the findings of the 
Courts below about the actual executiom of thé deed of gift by is 
.. Santiram, we hold that due execution- of the deed was not 
proved, and the gift would fail for that reason, * 


1958 


e. - 
... We now come to the ‘other ‘question raised about the 
validity of the déed, namely, whether it was’ attested legally 
- by two witnesses. We have already observed that neither the 
scribe, nor the only witness Haripada whose name figures as an 
attesting witness, really attested the execution of the deed. 
Where is, therefore, no attesting witness on the face of the deed. 
Mr. Laik contended on behalf of the respondent that the sub- 
registrar and the identifier Radhanath should also be held to be 
- attesting witnesses, before Radhanath disposes that both he and 
the $ub-régistrar saw Santiram sign the deed at the time of 
registration, and Santiram also saw them subscribe their 
- signa i? i E 2 - jl l J - 
~: Mr. Chatterjee conceded’ on behalf of the-appellants that 
according to the trend of décisions of our! High Court, a Sub- 
Registrar in whose presence the executant of a. deed admits 
execution, may be regarded as attesting- witness, but he con- m 
tended that an identifier who is called at the time ‘ot . 
" ' of registration for the purpose of ‘identifying the executant i 
"cannot be so/régarded, simply because he happens to see the 
executant affix his or her signature in the deed at the time of 
registration. - 5 — .- u-— MEME B a 
i TETE Ug n. OSS Tab ads pia Sh 
In the submission of -Mr. Chatterjee, an identifier, in order 
that he may be*regarded as an attesting witness, must. do some 
thing more besides playing sthe’role-of an identifier, namely, he 
must sign the’ document qua witness of its exécution. The _ s 
view propounded by 'Mr. Chatterjee gains support:from a case s 
reported: in: Apinas Chandra Bidyanidhi: Bhattacharjee vs. 
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. Dasarath Malo(1). It seems. that a confrary. view has been taken’ 
*n,a Full Bench case of the. Madras “High Court reported. in 
Varappa Chattiar vs. Subrahmarnyas Ayyar(s) where it has been 


held that the signatures of the registering officer and of. the 


identifying witness affixed Lo the _Tegistration endorsement are 


PEL 
Ne e 


Prope “Act and dts .sábséquen£ | ‘amending ‘Acts. The full 


se =. 


facts ir s case are not ‘available from the report, but it may“ 
Ee taker “that thé ‘leattied judges of the. Madras High Court 


X be um 


.. 
wanted ` to Jay’ dówn as a. broad , proposition of law that an 


- EE 


identifier who signs - ide “registration, “endorsement  bécomes an 
attesting Witness, although he. might -have been called “for, the 
purpose of-iglentification | only. We àre not: prepared to accept . 
the view. taken in the Madras _ Full Beneh _case,, because it 


voit Cu ii os - 


GI 
appears. tó bé coiitràry. to ‘the’ view taken in a ‘Privy Council. case 


aut ! ab} - d 


i réported? in Sarkar: B Barnard . ra Co. “YS, TAlak Manjun. Kuari(s). 


Ti this čase, the Privy, ‘Cound: aff ned. the view, ta taken by the 


learned judges of | the. Patna, High: ‘Court that > the persons 


ue ole. 


. alleged” to be' attestinig 3 "Witnesses must not only see “the execution 
T7 Es 


of the t ‘document, but Aso subscribe their names on | the document 


Corb T ao P XO al 2 
BS t ds haVifg. 5 seer ‘thie « executif n. X “Follows, theref re. t that. "where 


at 


; the Privy Council case- cited- above, their Lordships of: the : 


OUT EEA Neue 


an Tener who is “expressly : e of idę 
di M re tarif Vheeiel ek 
fying” thie’ “execlitant, métely o d own. his signature ' "without 


ata eat] Ü woae 


subscribing’ his’ nainé on ‘the document, as_a, person ‘Having seen 


su = 


tHe"exécutafit' sign his name or heard. him admit execution ob^ 


4o. i 


the deed, he cannot be regarded as an attesting witness within 
the: meaning -of section “376f the ‘Lransfer -of--Rroperty, Act: Of 
course, there: is No set-or- Sterotyped 7 form: for, indicating, how , 
-an attesting witness- should«sign, but -in our judgment;; theré 
must «be : some: indication, , to show. that. eens + witness 
subscribes his name as.such. ,: NN Ca 


-aad 


Mr.: Laik submitted ; on. behalf of ihe respondent. ‘that in 


judicial committee did: not give any: reasons: for; ‘their, judgment, 
and they simply affirmed the decision of the Patna High "Court 
in'a-few sentences. This fact, however, would not take away 


7 ans 


the: high E of the Privy: "Council case; =-~- De RE 


- ` 
A re 7 r R 
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, -Jn the above case Context. Mr. alaik drew our attention to 
a Case reported f in Haripada Maity vs. Annada Prosa Haldar(4) 


zi j^ 


1928] 37 C. W.N. aan , = -f ise ALR. P.C. 83. ` 
1 3 eges uam r- | - - (5) (1980 “A LQ. Cal. 750. - i 
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a submitted that the scribe. of a, ione hax accepted as ~- Civil 
(an: ‘attesting witgiess. in that case. Mr. Laik comtended that an 1958 
identifier who actually hears the executant ,admit-the execution 
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of” the-deed" or who : sees, the executant sign the deed at the- time, Pondal & on. 
of. Tegistratioñ, does. not stand, on a different- -footing from the 


peu 


Scribe. "After háving gone through the, above. mentioned case, Bash! Nath De 


we are of opinion "that.it'üoes not really support Mr. Laik's ^ Renupada 


contention because m the scrine -in "that , case-- was mot only Mune EE 
functioning ag E ; 


3 the. writer-of the deed; put he also put dowa ° 
his Signature , in Order ic to ‘bear testimony to.-the fact that the 
deed had been siete “by i the. , executant.’ -In the’ present case, 


o NES 


` thë ; Sub; registrar s endofément , would: .show that Radhanath was 
E merely as an identifier jand, ndthing, moie. 


i ry Laik. alo relied! On: a| Privy Council €aséerepoited in 
pos ‘Surendray Bahadur .Singh'ivs:: Thakur Bikar Singh(1) 
An: support, pf his contention !that)an: ‘identifier: ‘can Become’ an 
attesting witness-only if he ;:signs'rhi$: "name^in thé  PÉéiefice" ot 
the | £xecutant -And,hears:bim. admit) exécutin : 'of thet deed: " In 
particular, Mr. e i On the: following passage at pá agè 676 
‘of. -the report: 2. PLAGE wr VG oe Sb JONES. 260k! e ur 
^ai funi JY a OUP pene an TCE ah yes e. oes 

"Fu üfther, th fe resis no. evidence, which would entitlethei 
Lordship: to Bed 4 “that at 1e, Witnesses. who „identified, ‘her cin 
e Rene AB, "Mussamat ¢ T -Jamna c 'Kunwar's. presence; o 
F rm i i Ber r A agmi, the. completion and.execution; of; die 
.mo The ,aboye quoted, passage, however, should i 


4M sila 


be read i phan with two other subsequent passages. They are 
- quótedcbelow :— — ! E. mys bs 5h SIE (- PES TA eU 


ps quits I BO ge drop fotu oe xs 
-“ Reading the. endorsements made at the time of the — . : 


| "'registratión à as à a whole; 'and giving to, them their natural 
“miéaning, they'a ‘appear to be relevait: t to thé" inatter, of regis- 
d ‘tration ' only, ahd ' the‘ Witnesses K appear ' to. have. “been 
 présérit for the purpose "of aening o Jamma ] 
as ir o f t ME TP wel yc. qe UE. 4-70 03144, 
‘Kunwar arid’ or ‘that purpose’ only ees 


"e spin diis S PE a 


“If iuda een intended to rely on the proceedings 

„9f the. regis vation. as showing. that ‘the :proyisions of.the 

| "rites of Bi Property, Act, as,to due exécution. of the mort- 
Ga T d. were -complied’ „with, evidence should ‘have been 
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é plaintiffs, to prove the. ecessary ; and 
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“material facts, pde ss ome 22 e ee os : 
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Civ]. . Reading the above Privy Council case as a whale one would. 
2958 not get the impression that their Lordships "of the Judicial 
OROSO Committee intended to say that an identifier who is present 
^ Mondal & off, emerely for the purpose of identifying the executant of a deed 
Quad No CD be regarded as having attested the deed within the meaning 
of section 3> of the Transfer of'Property Act simply by singing 
Renupada — his-name in executants' presence. This case in which the 
Mukherjee, J. 
the question was not finally decided because of ` want of proof 
that: the identifier had actually ‘ signed in presence of the 
executant; cannot detract from the authority of the other Privy ` 
Council. case referred to above' and reported in Sarkar Barnard 
&. Coz vs. Alak Manjuri* Kuari(1)' Which máy. be regarded . as a 
direct authority on*the"point under consideration. 


In our,case the identifier'signed his name before the regis- 
tering officer in- his capacity as identifier and nothing more. 
He no doubt says in court that he saw the executant sign his 

name and he also signed his name in his presence. At the 
Same time he says that he. did not sign- as an attesting withness. 
In our- judgment, an identifier signing a deed under these 
circumstances cannot be regarded as an: attesting witness, and 
we hold that Radhanath did not attest the deed within the 
meaning of section 3 of the Transfer of Property Act. The 
result is that there was only one attesting witness, and that was 
the Sub-Régistrar before whom the executant had admitted 
execution. The deed of gift was not, therefore, attested accord- 
ing to law, and it fails for this reason too. 





Points (1) and (a) are decided in favour of the appellants | 
and against respondent as indicated above. à 


We.now pass on to consider the.third and Last Point, 
namely whether the plaintiffs appellants are. entitled to get a 
.decree for the value of movables.left by.Santiram: Both the 
Courts below held that the, respondents. claim for the movables 
under an oral gift is^ not true.. .lhe appellants, as heirs at law" 
of Santiram are entitled to get the movables or their price. 
AS several years have: elapsed. after the death. of Santiram all 
“the movables are ‘presumably not ‘in existence, at I  léast, not in 
thé ‘same tonditión'án which they were' at the time Of.Santiram's 
death: So it would be’ desirable ` to give ‘the appellants a decree ' 
for ‘their price: "The Lower ‘Appellate’ Colirt’ held ‘shat the 
respondent incurred expenses for pentane Sragh, and if the 


: (1) [1925] A.LR. P.C. 89. p SE ° 


* a 


deceased Santiram. Nandi., 
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| 
"price of movedables be. set off. agajnist, them, * the append 
wduld get nothing from the respondent. In our judgment, no 
such claim of set off can, be allowed, because the respondent, 
incurred the Sradh ¢ expenses gratuitously and also because he is 


in possession of the disputed? porous without any valid 
title for all these years.» ooi 


The appellants claimed a sum of Rs. 4,160/- as being the 
price of the movables. According to the respondent, the value 
of the movables was only Rs. 316/-. According , to the finding 
of ‘the’ Trial Court, the existence of some of.the -movables was 
not proved. "That Court also found that the eviderice adduced 
by the appellants about the extent and value òf the movables 
was not sufficient. Still the Trial Court instead ®f „passing a 
decree on the amount admitted by the respondent; directed that 
a Commissioner should be appointed. for ascertaining, the 


‘extent arid valüe of the’ "movabfes. ' “In our opinion, , this. is 


erroneous in law. The appellants failed to prove that „they 
were entitled to, get the value of the movables as claimed in the 
plaint.: c The: "Trial: Gourt: shoüld- not’ have’: "givert å- second 
opportunity tó'the appellanis to’ prove théir, case before a Com- 
missioner. It should have passed , a decree for. Rs. EY as 
adimittéd by the #éspdndent. ir an 


yT PE Mud Ib sicco uh 


From our foreging findings, it is clearsthat-the appeal’ must 
be allowed and. the judgment and decree of the Trial Court 


‘restoted’with the modification indicated above: Wë: accoidingly 


PER f rl ind 


allow this ‘appeal . arid sét aside ‘the’ c judgment an d:‘decree’ of the 
Lower Appellate ‘Court and restore those of. ‘the “Trial Court 
with the modification that the direction, of the Trial Court 
for appointment of a Commissioner for ascertaining the extent 


"and Value’of the” movables is” set aside"'ànd the plaintiffs 


appellants are -intested given a decree for Rs. 316/- against 
the respondent as being the price oF the movables left by 


jns : Tod -< 0a 
The ‘Appellants: will get ‘their costs din ‘the ‘espondent 


in proportion to their success in all the Courts’ including this 
Court. The decree, of the Trial, Ou regaran. costs in also 


‘varied ;to this extent. ``. zi EM 


. , 
. BinayaK Banerjee, J. :—1 agree. _ x fe 
R.M. er 5 Appeal allowed in part. 


a 
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. Before Mr. Justices Reriupada Mukherjee 


^7 c - end Mr. Justice Binayak Banerjee. © = 0 — 
! i c E S " uS - 


GAJANAN DHANUKA & ORS.. 
- . Vo. se bk i 
THE UNION OF INDIA? -` 


e - 


-~ 4 - aor - 


+ - 
- 


Ida a! 


Suit for recovery of compensation for non-deljvery of goods—The. Indian 
^ Railways! Act" (Act IX-of 1890)-Sections' 77 and r4o—Noticés ünder— 
. . Served on the Claires Officer—If valid—Notification. by. thes Agent of: the 
Railway authorising Claims Officer to receive claims—If -loses its force 
when administration taken over by the Government—Delegation— 


Water Or ete we te X3» X) 7 30 o 4€ del X 
DNE AN Se ee a S |. ! A ew Ae 
Per-Renupada Mukherjee; J.:' ^ 5 -- 7c c 7c o o7 v7 
"et att + ki a “ere 2. " "TI feat & p E e 
Service of notice under Section 77 of the Railways Act is. not. discretion- 
i r a aa n um Axe os ar à n 
ary, but mandatory. ^ -* - 
pes ad P mam eh Ao b» Set mu. e Jes 
Per Curiam;  - X ge D 


: : EE : ace 

:- Where a notification was issuéd -by the Agent of the: Bengal Nagpur 
Railway expressly authorising the’ claims officer to receive notices under 
“Sections 77 and: 140 òf; the Indian Railways Act... ^c y ^ c7 - 


" Held: That the said Notification, unless cancelled, remained in force 
when the administration was taken over-by the-Government. -- ^ — ~- 


- 


Per Renupada Mukherjee, J.: . 27 0.0700 


There'can be no question, that the General Manager can authorise a 
subordinate officer to receive: notices" under Section 77 of tlie Act. If lie 
can delegate the.authority himself, he.can also tacitly agree to a delegation 
“validly made by the "Agent when the" Railway was being- administered by 
a railway company... ^ 2.7 2 60 1057 C057 7.7017. 417 
Per Binayak Banerjee, J.: (> 77^ ^ 7 007 ToS 
T eee AE MEM Te 


_Although ,the Indian Railways Act requires service of „notice "under 


~ - -= 


- * 
—— t - a s! - ^ bet 
“a 


. -* E E a - " a e. - +e *- wat! = n aca 2da.2 
Section 77 ~in’ the mariner "laid ~ down‘ 1h “Section “140, “protection under 


Section 77 can be waived. : E 2 de f 


wsdl ant yos uuo PU Seca cel. ses oria E MU tad a 
Authority to settle claims carries with it. an authority..to waive,, in 


sey a of such claims, the protection of Section 77 of tlle Act; otherwise 
2 


uthority to settle claims would -be unworkable. 
I pcm M ao T DM MEL 


oe a, ET ha - — RT. 

- bee nage eo 2 VA. .t'2 ECOLE Ne che ue ene 
r 1 ; ws capo TF, > . P DUM m nr NNI eee ‘ 
‘On the evidence, Heldz --; Ie mi so. 00 dios o3 nobonlou y 


` EM 0j zu «orn z - MEM f em TS lá Pot Al. i Lia eo ti US 
oct Fhat-‘setvice'' of -noticè under» Séclion-'of- thé Att aécording- to ?the 


procedure Jaid down in Section 140, was waived by. tbe railway administra- 
tion in the present case, inasmuch as it allowed the claims offifer to in- 
vsetigate the claim. s 


Bold ud a eie iud E t 
* Appeal from Appellate Decree No. 1210 of iQgs4 against the decree 
of Sm. Ph. M .Lahin, Sub-Judge of Zillah *Bankura in Money Appeal 
No: 19/1952- dated-‘the -goth of November, i953 affirming the decree:-ot 
Shn J. N. Mallick, Munsil, 1st Court, Bankura dateé 19th July, 1952. 
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ve 


e Suit for recovery of compensation for non- -delivery of 
gobds. 


- 


The material facts will appear from, the judgment. 
-= Sudhir Kumar Acharjyya, Monohar Chatterjee for the 
Appellant. 


Ajoy Kumar Basu for the Respondent. . E Exe 


Thé judgment of the. Court was as follows — —., 
 Renupada - ‘Mukherjee, ` J.t—The’ plaintif of the Trial 
Court are ‘the’ appellants’ in this appeal. "They instituted the 
suit'in the Trial'Coürt-against thé Union of India 4s owning 
and representing the then Bengal Nagpur Railway for recovery 
of compensation for non-delivery of nine bags. of spices. and 
condiments as described ‘in the’ schedule of the plaint. The 
non-delivery was attributed to the gross negligence and mis- 
conduct on the" part of the Railway. servants. "The total: claim 
was laid at Rs. 2,298 /: the price of the spices "being assessed at 
Rs, 2,273/8/- annas and proportionate railway ‘freight for the 
non-delivered bags being assessed at Rs. 24/8/-. “It was also 
alleged in the plaint that notice ünder section 45 of the Indian 
Railways Act had been served on the claims officer, Bengal 
Nagpur Railway, and notice under section 80 of the Code of 
Civil Procedure was served on the Géneral ie of the 
Bengal Nagpur Railway. e MEC AN 


w= j= 


The suit was contested by the Union of India which 
denied its liability by contending that there Was, no negligence 
or misconduct on the part of the railway ‘servants the loss of 
the goods being due to a theft committed by some. miscreants. It 


Aaa 
was “also contended that’ tet Het in question: were not, ‘served 
ie ae es LEE a C m. ut 
according t ‘Taw. | 


" ‘ a7 (1 X 


The Trial Court held üpon ' the evidenci addüced' by the 
parties that the notice under section 80 0 of the Code of Civil 
Procedure, was duly and legally “serv rv ved and “that. the non- 
delivery of the godds ‘Was die’ to the “misconduct and" gross 
negligence. of the railway sfrvants and the story . of theft set 


up in the défence was highly imptobable. IC was further found 


that the ‘amount claimed by way of. compensation was not 
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Civil excessive Or unreasonable. In spite of these fndings the suit 

1983 was dismissed on the ground that the notice under section 77 

2^ ma S, Of the Indian Railways Act having been served on the claims 
Gajanan Dhanuka 

& ors. Officer and not on the General., Manager, the service was not 

The Union of "*lid and not in accordance with „law, and that the defective 

India service of the notice disentitled the paintiffs from recovering 

Renupa any compensation from the Railway Administration. 


Mukherjee, J. . 2 : 
The plaintiffs preferred an appeal from the deste of dis- 
. missal passed by the Trial Court. The Lower Appellate Court . 
confirmed all the findings of the Trial Court, including the 
‘findings on the qué&tion Yf service of notice under sectión 77 
of the Indian Railways Act. Accordingly the. Lower Appellate 


Court digmfssed the _appéal. So the plaintids have preferred 
‘this second appeal. | z 


Puy "| 
— - ec. 


a : Theré ig nó donk that the ‘aim of, the "appellent should 
be decréed: r ‘it is found’ "that theo service of .notice, under 
&éction! Yy of, the" Indian "Railways. Act. Was “good service, 
because the ‘Other findings. of the. Court below ‘about negligence 

l and “miscondiict, of, the’ “railway officers. and. the quantum of 
dama s are ‘findings | of fact based upon: ‘evidence, “and. they 


bode p sow 


cannot possibly. bé cohtroverted "by the réspofident, dn.a second 


Reed] MESE (^ e 
& ra 
ppeal. * m 3 os = m T ania LUE nor vig-’ 
Pel. AS Out hte? uui cc. oe ande Shy Ge es tite 
Li 
x Tag Ab age 


"The ‘only’, question: which Jarisés for « our decision inj this 
‘ped ‘Whether the sétvice of notice ynder, section. 77:9, the 
Indian Railways Act upon the claims officer was’ good: and 
valid Service? . : 


SU = e^ eS f- Mu oca -- "v x ms 
6; ve " TE 5 "D P + 2^3... 3 Y T Ja r tT S 


, 
‘a "s 


f, 


-= 


= The notice of daim Was. actually served | on. the claims 
offiler is not ‘disputed: in this | case. Mr. "Acharjyya. submitted on 
behalf of the appellants at one Stage, of his argument that, the * 
` service of this notice óh the ‘Railway Adminiltration is merely 
discretionary and not mandatory. Section 75 of the Indian Rail- 
+ ways Act runs in the following terms; - "-—— T 
“yy Notification of claims of refunds of over xr charges 
and not to compensation for losses. A ptrson shalk not be. 
entitled to a refund of an over charge in respect. of animals 
or goods carried by railway or to compensation for the.loss, 
ME. (destruction or r deterioration of anifnals or goods delivered 


i - z 


3 - ] 6 
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to be so carried, unless his claim to the refund or compen- Civil 
" sation has been preferred in writjng by him or on his behalf 1958 
. to the railway administration within six months from the Lb. 
date of the delivery of the animals or goods for carriages” wu ME 
by railway." a A s v. 
The Union of 


~ 


India 





Having regard to. the inperative language of the section, 1 
am not prepared to accépt Mr. Acharjyya's contention that the I S bs i gy 
service of notice is merely discretionary and not mandatory. - 


: Section 140 of thé" Indian. Railways Act lays down the 
manner of service of notice on ‘railway administration. The 
section runs in the following: — | *.- ° 


T Pase ou E oe y ! : e i 
140 Service of notices on railway admipistration. 
Any notice or other document required or authorized by 
this Act to be served on a railway administration may be 
served, in the case of railway administered by the Govern- 
ment, on the Manager and, the case for a railway adminis- 
tered by a railway company on the Agent in India of the 
railway company— E 


(a) by delivering the notice or other document to the 
. Manager or Agent; or - 


(b) by bearing it out his office; or ^ 


(c) by forwarding it by post in a prepaid letter addressed 
to the Manager or Agent at his office and registered 
under Part III of the Indian Post Office Act, 1886 
(XIV of 1866). 

It is an admitted fact that the Bengal Nagpur Railway 
which was once administered.by a railway company was being 
administered by. ‘the Government at the relevant time, that is, 
at the time ;when there was.non-delivery of appellants':good. 
So the. notices ir. this. case “should; in' the ordinary course of 
things, have been served on the. General Manager.of the railway, 
administration’ for ‘proper coripliance with the provisions of 
section e140 of-thé'Indian Railways Act. “It is not disputed that 
the word “Manager, .in saction 140 refers to the General | 
Manager of the railway. T NU Dd d ED M o 


e 
Civil 
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Mr. Acharjyya contended on behalf of. the appellants that 


- it has‘been held`in several casés of this High Gourt and .othere 


High: Courts that there- i$ sufficietit - compliance -with the pro- 
visions of section 140 of the Indian Railways Act if the nofice 


e 
EM 2:918 served: upon the Chief Cóminercial: Manager who generally 


deals with claims instead of the General Manager of the railway. 
He drew our attention to a case reported 1n Union of India vs. 
Gujrat "Tobacco Co: (1) ‘where it has been held, after à discussion 
of: various, cases of our High € Court and. other High Courts, -that 
the Hldtice served under saction "li of the Indian Railways Act 
upon the Chief Commercial Manager. instead of on the. General 
Manager i is good service, ‘as: ‘claims against the railways,are d dealt 
with by that officere Service’ of notice of. claim. upon. him, must 
be taken to be substantial compliaficé with the requirements of 
law. It hæ. no doubt, been, pointed out in-the above men- 
tioned cae, a contrary opinion. has. been, expressed. in, an earlier 
decilión of the’ Court t féported in Union of. India ys. Indumati 

ha(s), but the p preponderance of t authority, i is certainly in favour 
ar the” view. that “notice ‘served | upon the Chief. Commercial 
Manager i$ good . servjcé 


a a SEA 2 See 208) En id i d 
~ Mr. Acharjyya ‘contended on behalf: of: the-appellants that 
since the preponderance of view of this Court is that service of 
notice of-claims’on-the: Chief Commercial Manager of a. railway 
is good service, it should also be held ‘that service of notice of 
such claims upon the claims officer should also be held to be 
good service inasmuchaas- the. claims officer actually deals with 
all claims which are notified "under section 77 of the Indian 
‘Railways "Act... Mr. Basu appearing on,béhalf.of the defendant 
respondent, conten vided: “on the: otherhand: ‘that there-is no juris- 
diction for-extending the principles of the decisions referred to 
-above to a case where notice of a claim? is giveri!to the claims 
oficer-who is subordinate in rank to the Chief Commercial 
Manager. .In my judgment, it is not necessary. in the present 
case. to decide this question, because there is a notification in* 
this case issued: by the then Agent of the Bérigal Nagpur Rail- 
way expressly | authorising the claims officer to. receive notices 
under sections. 20] and. 140 of the Indian Railways Act. 


Rd The notification. runs, in- the following terms: — 


T E “ Railway notice Bengal OEDUE Railway. . 
1) [1955] A.I.R. ' Cal. c W.W. 278. »: 
ta E A.I.R. Cal. Ert 55 CES e 


— ` -— Ta 3, d D M PEN! a^ " a ael 7 4 
1958] - a V Lee e a SIGH COURT eoa *? i141 
-7 " "2 7 T Er xn s 7 E n ae = ea . VE s. a- & ES -7 
jh OE -> S Tum " s -Giv 
vis "e p A m - 
*-'' Service’ of ‘notice of claim” tinder, Sections a and ‘140, -Ins8 
e , 95 
„9 the Indian Railways Act. te , @ ug PA E 
F * DIUI IS, al f ajanan. Dhanuka 
& ors. 


m a ` The public die "adviscé that: "Hoticé E ziii for com- 5 ve, 

| peniation for- animals ôr goods lost | OT damaged and for e a 

: ^ refund: of overcharge or. -other claims” required to. be made 

Selon the Agent. and General Manager, ~B. ON. ; Railway Mhae d: 
‘ĠĊalcutia may- be served on thé under noted official. The 
claims officer, B. N. Railway No En Royal. Exchange ' Place, 
Galcdiéta: Any* motie "served" will “be treated as equivalent 
to one^served: on the B. N.. Railway Administration in 
~couipliaince-with ‘the ee of sections 97 and 140.0f the 

a Indian Railways ‘Acti. : e 7 

ac : de oss i sg ÀW. MCN d 


n PE " REPRE and General Manager.” 
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Mr. Ba coneidid aat the notification= quiet above - ; 
stood valid’ and good ;during: the regime of ‘the railway when — . 


a 


. .it.was administered by the railwayscompany; but it ‘automatically ` 
‘lost its effect or validity as soon. as- the admünistiatiorr-of ‘the . 


railway was-taken over by the, Government. I am not prepared 
tot raeceptzithis contention as reasonable: or? sound! - "Tihere*can 
be'no-question that! thes Gairexaliq Mazfagar. cafi- “anthorise, wu 
subordinate' officer to receive notices “under ' séction s of ‘the 2 
Indian Railways- Act (vide the*case of: Messrs. Radhamadhab- j 
Kündu vs. „Union of India(a). JE ‘the” ‘General Mariager | 
can; delegate this ‘authority: leimself, she: cari allso* tacitly agree "to^ 
a ‘delegation validly made by the Agent when ‘the, Railway" Was 
being; administerediby:a railway: company. ` ? [tis not tlie case -ot 
the^Union.of-India that: the-zrotification which T have ‘quoted 
and. under which the :cláims (officer waseinvested with: authority `“ 

to receive motices under ‘sections um and: 140 0f ‘the Indian Rail- 


: ways. Act; has been: cancelledor withdrawn. `- The ‘siere fact that - 


the. iGovernment’ has. taken cover the administtation 6£ the rail-~ 


: Msi -doesnot mean-thatevery office procedure prevalent during- 


- 


.the, time’ ofthe. administration ; oft: the! railway tby? the railway 
company was füpsetaor: thab Officers. who2were: duly invėsteď ‘with, 
some particular powers: were automatically divested of those 


- 


powers; In’ my judgment, ‘such inwestitüre- | Gf power “once 
- làwfully made; does not iatrintically:cease to. "exist with: thie ~ 


^ (QU c E» T acus a e 
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Civil ' assumption of the administration of the railway,by the Govern- . 

n o ` ment, but continues untilethe power is expressly cancelled eor 

withdrawn. As the notification in the present case has not 

EM om V een withdrawn, I must hold that it is continuing as an effective 
and valid notification with the “tacit approval of the General 

We = pen of Manager of the: Government owned railway. The being the 

case, noticé under section 77 of the Indian Railways Act was 

given to the claims officer in pursuance of this notification. 

Service of this notice was, therefore, good and valid. 


enupada 
M Lees J. 
e. 


In view of my finding that the notice under section 77 
: of the Indian Railways Act was validly served upon -the ,rail- 
way administration and all other ündings of the Courts below 
being in ‘faypurgpf the plaintiffs appellants, I. must hold that 
ds the appealeshould.be allowed. 


In the result, the appeal is allowed and the judgment aud 

i decrees of the Courts below are hereby set aside. The suit of 

the plaintiffs do stand decreed in the Trial Court. The plain- 

_ tiffs appellants will get their costs in all the Courts from the 
defendant pe dau $ : 


* Binayak Banerjee, J. :— The admitted facts, in this appeal, 
are that on April 3, 1950, plaintiffs appellants booked certain 
gools from Shalimar for despatch, by Bengal Nagpur Railway to 

. Bankura railway station. When delivery was made to the 
plaintiffs, at Bankura, on April 9, 1950, there was non-delivery 
in respect of one bag of alaich (cardamon), five bags of jira 
(cumin)~and three bags of chilis, out of a total numbbr of 
ninety-nine bags, booked at Shalimar. The plaintiffs preferred, 
in writing their claim for compensation. in respect of goods, 
not delivered to them, to the claims officer of the railway -ad- 
ministration, on August 16, 1950, well within six months frpm 
the date of delivery of the goods for carriage, .by the railway. 
As the claim was not paid, the plaintiffs served notice, under 
section 80 of the Code of'Civil Procedure, on the General 
Manager of the railway administration and thereafter brought 
oe suit, out of which this appeal arises, claiming Rs. 2,298 /- 


Both Courts below dismissed the: plaintiffs claim on the 
short ground that the notice of thé claim given to the claims 
° officer did not amount to notification of a claim for compen- 


: <2 
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*sation for loss ewithin. the meaning. of section 77 read with Civil 


N 
z 


—e.— 


secfion 140 of the Indian Railways Act. Hence this second 2958 


appeal by the plaintiffs, ° 


s g @ajanan DI Dhanuka 
& ors. 


It was contended, on behalf of the plaintiffs appellants, , The Union of 


that the claim made to the claims officer was sufficient com- India 
pliance with the Seton provisions Eo — —€— ES 


Binayak 
\ * Banerjee, J. 
. (a) In exhibit 5, siluas receipt, which represented the 


contract between the railway administration and the plain- 


; tiffs, the following brovision appears: — 
RS 


í All the claims against the Railway for loss. or damage 
to goods must be made to the clerk in charge of the station 
to which they have been booked before: delivery is taken 
and that a written statement of articles missing or of. the 
damage received must be sent forth with to the claims ` 


. Officer, Bengal Nagpur - Railway, ` Royal Exchange ‘place, 


) 


-~ 


Calcutta, otherwisè the Railay will be ` Freed from Oe 


- eer s 


sibility.” ` Pu . 


(b) At the time when: the . Bengal Nagpur. Railway 
was administered by a railway company. there was a public 
notification made as- ‘here in below quot 


- = 
ate 2 25 TEE UR a gapi 


» Railway notice. Bengal Nagpur-. Railway: service of ` ` 

notice of claim under sections 77 .and: 140 of the Indian 

. Railways Act. The public are advised that notice of claim 
for compensation for animals or:goods lost or daniáged and 

for refund of over charge or other claims required to be 
made, on the Agent and General Manager, B. N. , Railway, 
Calcutta, may be served on the "under-noted official... The. 

. claims officer, B. N. Railway, No. 1 Royal: Exchange place, - 
' Calcutta.. "Any notice served. will be treated as equivalent. to.. 
one served on the ‘B. N. Railway Administration. in com- ` 
pliance with’ the ` DIGVISIODR "of sections 17. and: 40. of: the l 
Indian DEAS Act. ` ci i D 


- = aTi 
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— 
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A I D = Sp :W. AR. Fitzdgler; 
ME uM scs . Agent and oo Manager. 
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It was argued that ater me eig N Nagpur Railway | was ° 
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taken over by the Central Government; the aforesaid notification* 
was not cancelled and^at the material. ‘time | governed ithe. Jaro- 
— for os claims for compensation, before the railway 


e i 
i 


: Wu» cw 

Mr. "dos Kumar .Basu,. iEn. for -the respondent rail- 
way contended. before us that exhibit 5 also.contained provision 
to the effect that notice must ‘also be served on the- railway, 
within-six months -as required : ander: section 77 of the Indian 
Railways, Act. Therefore, the; provision for sending written | 
statement'of the claim to the claims.efficer did not absolve a 
claimant from the duty of sending statutory notice of £laim 
to the Manager of the railway administration. So ‘far as the 
notification# issued by the company owned Bengal Nagpur Rail- 
way, was*concerned, Mr. Basu: took up the -position that the 
notification lapsed when the Central -Government took over 


the administration, of the. railway from -the- railway company, . 


bécauše the Manager | of the Government ‘administered railway 
did not appoint the claims officer, as -his agent,for the purpose 
of settling and paying compensation for goods lost in-rttansit. 


I am of opinion that the provisions. for hotification. of claim 


for compensation’ hab’ ‘bent ‘over-einphasised, in. in “this ` čase, resulting 


=~ 


in a’ failure of” “justice. p : 


- ee foe! ha Fh. OS Se Une ES. ae 2 
t 
— a EM 1 t - 


It appears, from de i dae adduced in this case, that 
the claims: officer‘ is*the :personi who is: "xesponsible^for investi- 
gating: "claims. - It appears, ‘further, ‘that: ‘the: claims officer“did ` 
entertain. the claim made by the plaintiffs, and ‘by “his letter, 
dated ‘December 21,.1950, informed he pam oa that he^was 
making enquiries into the claim. s ups i dr 


oo 


To {F 


ex In the case of Sristidhar Mendat s VS; C veio Generali in 


Council(1)... /There.was notice under -section 377 -of^the-Indian. 
Railways "Act. served, | upon: “thes Chief- Commercial --Mandger. 
Henderson, J. held that the said. notice was good. notice, although 
not served strictly in accordance, -with -section- 77- read with 
section 140 of the Indian Railways Act. -In;giving ‘reasons 'for . 
his gero. his lordship observed: — d 


“The Jaw- is certainly. remarkable, dia good tlaim is 
to be dismissed’ because a ‘notite i is given to the officer whose 
3k »* * * * 
- duty it is to investigate it. | Tu Me PP UD. 
(1) [1945] A I.R: Cal.’ 413 * 7 ^ | Su f 


- 


- 


E 


` 1958), ; T 04 ''HIGH COURT’ 


e” Phe: service | of. a:nótice tinder’ section- oe is'nót a condition 


Pan 2 oreet to ‘the’ institution af ehe'! suit. "Section 14o' was: 
c * /andóübtedly eftacted *to'- -help 'claińiańts: ‘anid not * "tO “assist 
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- the railway administration” -te “miake a dishonest” defénce. Qajgnan Dhanuka 


_ If the notice is-servéd: within it$ terms the RailWay*have no 


7 (.Angwer. ?!Tt ‘does riot diit i in the’ ‘leasP>Wwhether’ lany in Pe Uy eM 


' L'igividual Officer? kHéw ?abO m ite: ‘or not. EE ijj however, 
‘sufficient to comply with’-section'-77 if infact notice ‘ig given 
"to: the: railway" administration; ‘It is' quite - obvious’ that; 
p. the notice under section 77 had“beeri sent to the’ General 
i ‘Manager, ‘he- ‘would merely shave forwarded it to ‘the Chief 


1 


-— 


i Commercial. Manager! 'In these ċifcúmştarices, it would be 


^ 


preposterous „to Say that no notice an been given to the 

Ya M m Lad r 
‘Railway ‘a adminittration:” m LA ee 

if an 


px [ 
"E £y] ` 4 " d i © BEP, a -0 J 


‘The’ abové "viéw >was 'quotéd" with’ “approval”! by: dq Ns 
died and Guha, J]J-'in' the'case of* Union "of "India vs. 
Messrs, Gujrat Tobacco" Có.(1).^! T^ ‘respectfully agte&' with the 


oun of law made in the above two decisions. 
. 


-+ 4. 


puo mu Ge Se eee Te Me, 

. Then again, in.; the." Case - Bs ‘South. Indian- Stores ,Ltd, vs. 
Union of india(z), motice of ‘claim , was sent-t to the Chief Com: 
mercial; Manager. ;; DasiiGupta;and G suha JJaheld that although: 
the Indian Railwdys\ Act required service of notice , under, - 
section 77 in the manner laid down in. section 140 of the Act, 
protection. under’ section.:77 . could, . be. waived. , Proceeding - 


SHE their Lordships observed : — Ee ba 


t 


,.It is important t to „potice that in this, letter, the Chief - 
cif ? 
" Commercial Superintendent “refuses, to, entertain the aig, 


Jl 
„n n the ground t that there was no negligence or miscoriduct 
! aval f 

“on, the, part ‘of. the railway or its servants but does not! say 
p “that no claim can be ex entertairied unl and ee notice 


ry Y 


as, reqilired, under, section. T ‘has’ been served. ` 


stas 


"n 
* *' 4 In-my judgment, this should be’ taken to amount to 
waiver by the Chief ‘Commercial Superinténdent of the 
a ol econ 47 of the Indian Railways Act. - 
i er o aoe ie ea ay me pma ada 
a The qacnions Nc remains. Was the Chief, Com- 
e geil: Superintendent. ;competent, to ' walye , this. right? 
^ ‘Quite clearly, the Chief Commercial Superintendent was 
1953] 59 C.W N. 278. , Ge s 
6) Post] to C.N. gis ea 
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Civil. dealing. with the. claim, for. Compensation as an agent of the. 

E 1958 ; ,railway administration, which term included the; defendant ` 

a ME —the Union of India. : Had he, as agent, any. authority. «to 

sjanir ors ny! A _, waive on behalf of the,Union of India, the: protection 

ils SM dk d of section 77? ., From the notification . produced. before us 

Indiá. ^! by, the learned Advocate who, appeared for the defendant, 

"m" i we, find that the Chief Commercial Superintendent had 
inayak, E 

Banerjee, dam € authority -to settle, claims up;.to ja sum of Rs. 5,000/-.. In 


my, judgment, authority to settle such: claims carried with it 

^ *. an, authority to waive; in respect.of.such claims, the. pro- 

„tection of section 77 of the Indian Railways -Act;: otherwise _ 
authority to settle claims, would. be unworkable.” E 


- Q1? e 
rat ' e d f, 1 


In the case of Messrs. Radharnadhab Kun -v$. Union of 
India(1). ,Bachawat J. held that the, requirements of section 
47 of the Indian Railways Act. iwould be satisfied. if the claim 
was preferred in writing to „any, -person..authorised , by: the 
a Manager to receive, claim «on; his behalf. . 


wa Wu pe ao s 

In the present case also the claims. officer dr entertain 

» the claim made by the plaintiffs and did not turn it down on 
the. ground that proper notice, under section 77-of the Indian 
Railways: Act had not been! served.- "That makes the’ present 
case'simildr to the case repořted South Indian Stores: Lid. vy.’ 

` Union of Indiá(s) and on thát?ground. alone, it; may be: held 
that the cldims ‘officer waived notice under Loon of the Act. 


D Xu Store's Ltd.(2). ee x t es io oa 


- 


! 
11 


Mr. Basu ‘tried to "vésist tne p "point as to "Waiver on a two- 
fold ground. He argued, in ‘the! first place; 1 that theré was no 
evidence in this ` casé 'to the effect that the claims officer was the 

- . proper authority to entertain claims. for compensation, and 
and secondly, the’ claims officer did not occupy, a position of 


- 


importance like that of the Chief Commercial Superinterident, ^ 


whose conduct constituted, waiver in the case reported in South 
Indian SÍOTÉE SCD). La. s Wo. ek wg Mah ge uei F 


a 


rr tg 
io d - = i URL LM 
f debi DELI my, 


ram of opinion that the argument ae Mr. Basu is wholly 
unacceptable. Exhibit ‘5, railway ‘receipt, shows that the 
claims officer ‘was" the’ officer to"whom: claims for ‘compensation 


MURUS aa eg, qur Sea eee. rool e 
: Te -0 o 
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had; to, bermade. si Thai; inakes, Bim. an, y officer, authorised; ~ the 
Railway,to,¢ entertain’ claims. , Further,the letter, dated E December 
EUM 1950,- written ‘by: «the- claims, officer,-to the eyplaintiffs; show 
‘that the, said officer, was himself making enquiries into the,matter , 


. of.the claims of.the: plaintiffs. ıd, am satisfied; on, evidence,- that 


the . claims, officer, was; the; proper, authority. to ,entertain. the . 
claim; for. compensation. , ‘Then .again,, he. may,. not; be „as , im- 


m 
portant.,an, officer, dn. tbe. hierarchy, ,as. the, Chief lene Banerjee,” 
‘ e , 


Manager, but, that,is a; matter of- no: consequence: 4. Which: 
officer. the railway., administration, m ay: “choose for, entertaining, 
» claims- for; compensation is;,its,; “domestic. affair. 5o Fhe railway; 
administration , might, have, chosen. aii; official higher,in status. 
than fhe claims officer, for this type. of. work? but in its wisdom, 

it. chose the claims. officer to’ attend, to: claims. for: «compensation. ; 3 
Sufficetit,fór the; purpose, ofthe plaintiffs;that.the; claims officer. 


was the officer authorised by the respondent railway adminis-- 


~ 


tration to look.into the claim preferred by the plaintiffs. In 
these circumstances, I shold, that: sérvice ,of notice ;under4section 


^ ^ 


77 of the;Indian Railways. Act, according to, the procedure ;pres-; 


_cribed in, section* 140, waa waived -by sthe.,railway, administration, 
in this ,case, inasmuch as.it allowed the claims officer ito; inyesti- 
gate -the -cļaim, made, by., the: plaintifia, even; 4witl thons seryice;: pk; 


notice according to the. statute. ss Gig? SU* d qut, Pyn 


RERE wise done sip WO 


Tidy there is the notification: issued by the Bengal Nagpur 
Railway,,: while ile, under ; comp pany administration, . In: the paid 
notification the claims officer was expressly "made iby id 


© FR riz. m 
authorised- to ‘receive notice under section T ‘ot Indian Rail- - 


ways Act. The plaintiffs were, under the” provisions of the 


SUE aforesaid notification, right in serving the notice, under section, 


"Q7, on the claims officer. 


— | i -r 


^ 


Mr. Basu strongly urged ‘that the aforesaid notification must 
"be regarded as having had lapsed when the administration ot 
the Bengal Nagpur Railway was taken over from the railway 


S company by the Central Government. I do not find any reason 


x 


17 


that it must be so." There is nothing to show that the General 
^ Manager of the Government owned -Bengal Nagpur Railway 


cancelled ‘the above notification; .Representation had been — 


| made, by the^ Cómpany owned: railway. administration, to the 
| public to the,effect that servia of notice under section 77-could 
be made on the claims officer, thus ‘making the claims officer 
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“Civil an agent of the re adminii¢fation, for'the aforesaid: purpose! 
1998 When the Central ‘Government’ took over the railway admipis- . 


tration, no different representation : was ‘made' to: the "pubtic. 
Gajanan ' Dhangika 


$on. v elhe'claims officer’ continued eto diicharge thé'same 'fünctions.: 
LM The conduct’ of the respondent was such” that “the . claims 
: India: "^ Officer was lield olt‘and! cóntinded to ‘be held oüt'ás the’ person 


aie authorised: by ‘the Manager of: ‘the -Government ‘owned railway: 
Binayak 
Banerjee, J to receive nóticė'under section 77 of the Indian Railways Act: 
Exhibit (5) railway receipt, prescribes‘the procedure’for making | 
"E clairfis: in^réspect of*compensation for loss ‘incurred ‘in transit. 
Under'-that' procedure also; claims are tọ be rfiade-tó the claims ° 
i officer. Exhibit 5 thus’ ‘indicates that ‘the notification far'from 
being cancelled -was ‘being continued in operation. * In these 
circumstances, I am "of opinion that the notice under section 2" 
given" to the ‘claims: ‘officer was: sufficient’ compliance withthe 
statute. ' CENE 2X 
(M. poU cR Nes Uli i Y, 

I hold further that-the taking over of the company: ounce 
railway by the Central Government.had not ‘the effect of ipso: 
facto determining all public notifications made*by the cómpany 
„=€ owned railway. There is no; law which has the effect of: 

‘necessarily cancelling all prior notifications, -made by a company 

pwned railway, on, the railway’ administration being taken 

, Over by the Central Government. 


* 
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In’ the above | view ‘of the matter; I agree with. the order’ 
j^ fug fos 


made by my , Lord. ee 
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RNC |) JL MES Appeal allowed. 
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: ibd Mr. Justice. $. AL Guha Ray. 
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"The Calcutta Thika Teea Aàt (W. B Wo "s a S as satene 40 
‘Chandernagore under Section 11-of ‘the Chandernagore (Administration) 

: Regulation (Regulation 1. of 1952)—Section :3; Clause (17)—'' Requires "' 
—Meaning of—Nolice calling upon tenant to. “vacate on the “ last 
day "of Pous "! Validity? of—Rules under the Act- "not" framed: by Central 

`. (Government Tenant tf. entitled^to, Cost Of Tegpoval. of. structures: under 
—the existing i Rules—The Calcutta Thi Tenancy Act if repealed under 
Section 18'of the Chandar naene ee ae lai n No. ,XXXVI 


v Gf 1954). : i ane oes Wo Ts 
In the absence of any qualification of ánj. kind “to “restrict the natural 
meaning of the word ‘‘ require?’ as used -in- clause (iv) of Section 3. of the 
Calcutta Thika Tenancy Act, this expression is wider than the expression 
“ bona fide required " or: "^ redsona ly required ' ".iàs used" in the Rent 
- Acts of 1948 or 1950, but nevertheless’ it nol equivalent to -a mere wish 
. and :it refers to an objective state of things.. 


Nagendra Nath Gupta v. Sm. ‘Mohit Kumari Pandit. à" ors. (1) referred- to 


+ 


n ^ When, therefore, ` the ' landlord owe "himself and stated that?’ he s, 


required the -land for, e tone > andi. when ^that- :evidence, -was 
accepted, it followed that, he required + ane land, for, 2x purposes, 
and not that he merely’ ‘wished A have: = 


2 s apple 
. Where the notice. called ae the. ‘tenant to Và vacate ‘on ee last. day 


BE Pous’ ‘and not at tlie enid, of the; inonth “of: Pous, P INE EM 


1 


naor, ~; ^ 


Held iai it was ‘merely à a, verbal ' gocufacy dnd did nót ‘make the 
- notice invalid. s hax RET TE sea GA SS Y z 
In ‘the: “absence ot rules framed ` the’ Gent Government—which 
word’ was substituted for the word.”:*" State“ Government :' . under /.the 
Chandernagore (Administration) Regulation 1952,—the tenant’ was not 


H entitled, to costs of removal of beri ek 


a3 EL TOF tea dn * ai To { hi i 
Neither he: Calcutta Thika Tenancy Act of 1648 nor the west Bengal 
-Non-Agricultural . Tenan enancy Act is an Act istum y all over. West 
Bengal,—as conteinplated! in Section!:17 'o andernagore : (Merger) 
- Act -of. 1954. , Therefore, the, Calcutta, Thika Tenancy an which had been 
exteridéd ‘to Chandernagore’ undér Section 11 o£ the’ re (Ad- 
- Iministration): Regulation: of 11 52! ihas. not::been epenedicunderoseeion D8 
of, the ,Chandernagore, (Me oo d 1954, nor has the Ming era on- 
. Agficültural Tenancy Act to Chandt 

, AY A oe B "ue vet 
Application in revision ae thé tenant. «.- «7. 


The material facts wil appear “from ’ the judgment 
-è Satya: CRaran Pain for the- Petitioner. ey 
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| 
Apurbadhan Mukherjee & Nagendra Mohan saká for the 
Opposite Party, | |. ° 

$ | 

The judgment of the Colt" was as follows : j 

' ; F - AE E 
S. N. Guha Roy, J.:—This Application in revision arises 
from an application under section 5 of the Calcutta Thika 


.lenancy Act filed by the ' opposite parties against the 


petitioner for ejectment from a parcel of land mea- 
suring 2} cottahs which the!’ petitioner had taken settle- 
ment of from the predecessors-in-ineerest of the opposite 


- parties and which ehe has been in occupation of by grect- 
. ing structures for homestead and residential purposes. 


- 


é 


The suit w&s instituted on the 'ist of May 1954 on the allega-- 


tion that the opposite parties required the land for building for 


: development purposes by discontinuing its letting out under the 


Thika Tenancy system and tha the opposite parties served the. 
petitioner with a notice to quit calling üpon him to quit by the, 


last'day of the month of Pous 1360 B.S. and | qs the petitioner 
did not quit by that date the suit was instituted. ‘There was a 
preliminary order and after the preliminary order a Commission- 
er was appointed for r finding ouf the valuation of the structures. 
This valuation according to the findings of the Commissioner 


‘was Rs. 728 /14/-. -The trial -court accepted. the Commissioner's 


valuation, , rejected the. petitioner's objection and passed a 


final order on the. ground that the land was, required by the. 


opposite. parties for building purposes. There was an unsuccess- 
ful appeal. ‘by the petitioner. l IE 


~ Je 


l 


——— lw 


_On behalf of the petitioner it is first argued that the 


opposite parties have not proved that they really: required 


the land for building purposes. . "One of -the opposite 
parties Debendra Nath Sil examined himself and, he stated 


in his: examination- in-chief : E "We: require the land for build- 


"ing ‘houses for us.” No question was put to him in cross- 


examination on this point. "The petitioner also examined bim- 
self. He did not state either in his examination-in-chief or in 
cross-examination that the opposite- parties did not, require the 
land for building purposes. There is, therefore, no reagon why 
the evidence of one of the opposite parties which remains un- 
challenged should not be accepted: ^ The ‘que8tion now: is 


whether if that evidence is accepted it & suffitient to prove that . 


f a 

. 
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"the opposite parties really sees the land .for building pur- Givil 

' pases, - On behalf of the petitioner reliance: was placed on a 1957 
delision of this Court in Nagendra Nath Gupta v. Sm. Mohite ° —— 
Kumarie Pandit. & ors.(1) én which it has been held ag ee 
that in the absence ualification -of .any . kind 
to restrict the natural d fo: the word . m ae din Nan 
as used in clause (iv) of. section 3 of- the.. Calcutta Thika eT 
Tenancy Act, this expression is wider than the expression PE CUNG 
"bona fide. required” or ." reasonably required”, as used 
in the Rent Acts of ¿1948 or 1950,-but, nevertheless it is 
not equivalent toa mere wish and it refers to an objective state 
of things. There canbe no room ‘for- doubt about.the pre- | 
position of law laid down in this case and when, the witness d 
says that they required the land for building purposes and 

when: that evidencé is accepted it has got to be held that the 

opposite parties really required the land for building purposes 

and not that they merely wished to have it. 'The. element of 

need: is expressed by the-use of the- word “ SIE " In that 

view there is néthing in this „point. — ~- -- - 


r 
- 


- 


The next point argued on behalf of he petitioner is that 
the notice was not sufficient because it is stated -in-the notice 
that the petitioner should vacate on the last day of Pous, 1360 
B.S. and not at the end of the month. of Pous.. -The notice is 
dated the 7th Aswin 19560. B.S. It is certainly stated that the 
petitioner should vacate the land on the last day of Pous and 
not on the expiry of the month of Pous. Although there is a 
verbal inaccuracy the intention seems to have been quite -clear 
and the notice cannot be said to be invalid simply. because 


the tenant was called upon to vacate on the last day of the DS 


month of Pous instead of at the end of the month. .of Pous. 
"That P PRESE must fail. koe ute ndi 


E - 


aval 


| The. third | gel on, | behalf of the petitioner. 1s that 
the trial court;held that the Calcutta Thika, Tenancy- 1949 was 
extended to-Chandernagore without the. Rules so that the tenant 
“wag not entitled to the; cost, of remoyal of, the structures, as he 
would be if, the. rules were; applicable, Tt. appears, however, 
that by, section r3 of, the Chandernagore, (Administration) ,Regu- 
^ lation,/ 1952, the, Central . „Government, extended to, Chander- 
a thei Calcutta , Thika alin a OF, 1.949, é as. at, present . 
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Civél in force’ in West Bengal’ Wath - ‘certain inodifi¢ations aiid one ot 
e 1957 1 the’ inodificátións Was "that. for: thie words “'State: Goverhméne " 
oM x LS - “whérever they occur the word” iL Central Goverment ” should’ be 
Biltagi a substituted. The Calciitta Thika Tenancy ‘Act of 1949' which 


Was extended to Chanderniagore wasethe Calcutta-Thika Tenancy 
Act of 1949 às .só modified. cs 34° of the Act efttitles the 

wee Staté ‘Government € to frame rules, ‘but‘as modified by the Central 
Roy, J Goverritent fór thé expression State Gévernment " in section 


‘ 


| 34(1) has to be read the! expression “the Central Government." 


` v 
Denegar Nath 
1 





In other’ ‘Words? the ‘Calcutta Thika "Tenancy:Act of 1949 as *. 


extehded ‘to Chandagnagore was án: Act’ ‘under ‘which ‘the rule 
raking ’ power ‘vested not in the State Government, but'iñ the 
Central “Government. -Admittédly, ‘the Central Government 
made fio fules whatevér under the ‘Act ánd the rules framed by 
the State Goyetnniént 'ünder the Act/havé nót been made appli- 
cable tó Cliandérnagore undér any provision with the Tesult that 
the Calcutta Thika’ Tehancy . Act of 1949 subject to the modi: 
fications metitioned! i in the nótificatiori'was'extenided 'to Chander- 
nagore, but there were no rules" framed! uiider fhat Act so that 
what was. extended was in Act without any Rules. The view, 
therefore, ‘takeri by' tHe ' ‘earned trial “cOurt’ ‘Wa ‘cortect, un- 
i fortunate though"'the ‘res sult” may ‘be: for ‘the petitioner... at 


* 
r 


ets 1 e ay "d “ty at si M Ra rz Ei ar EAE: I 1 ^" H^ read ^, a 


~The Text and the’ last point daken ón 'behialf"of the peti 
tioner "is ; importes ~E ig this.: Thé Caléütta^ Thika: Tenancy 
Act, which: had’ beén' ' &terided- to  Gbandétríagóre under ‘section 
1Y ‘of the Chandernagére (Adrhinistration): Regülation of 1952 
stood Yepéaled t under section 18 ' 'of the Chandernagore’ (Merger) 
Act ‘of 1954, Act XXXVI of ToK4 of ‘the’ Indian ' Parliament 
and the Weit: Berlgal” Non-Agricultural l'Fénàncy "Act “was ' €x- 
tended 'to "Chandernágore ' under " section AT with the result 
e that Calcutta, Thika Tenancy Act was’ rio’ lorigét, applicable' in' 
Chandernagore and what would be applicable was the West 

Bengal’ Non-Agricultural " Tenancy Act. “To this Mr. Mukherjee 

: on behalf | o£ the opposite parties gives’ a two-fold’ answer. His 
Fist contention’ is ‘that | even df it be assumed: ‘that section 17, 

extended: to' Chánderhagoré tlie "West Bengal Non-Agricultural 

Tenancy “Act with! the result thar under ` sêction 48 of the 

T ; "Calcutta" Thika “Tenancy Act’: Which had Déer extefded to 
: "Chandernágore by séctión 11 of "the : -Chándertiagere (Adminis- 
E . trationy ‘Regulation of 1952 stood repealed,- „the rights of’ the 
opposite parties in the litigation which. was pending at the time 
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were preserved Ay sub-section (2) clase d): oB ‘ion. * His 


second: conténtion: is that las* section‘ 17! Stands, ^i candót BESO- 


construed: 'asstó) mean thatthe’ ' West* Ben ngal Nolite a e 
Tenenéy Act which:is an - Act: mot -appliéable generally Gill dver- 


West.;Bengal Wasiexterided ,-t6” Chandérriagoré. 7 Th? order +6 


appreciate this: argument: it is necessary: tó^éxaminé' the terms’ df’ 
sections! 17. and: 18." ` Séctión: 17- runs as follows ry xx NC SERRE 


4 1? [a . ' EES v 


* T 


( à l'da 
2 lad these "S ATE which: imimediatelj- 'befóre he ‘ap p itíted day 


E extended to; or" are, in^Force in’. the» State’ of West Bengal 


» generally shall;:ás- frorn that: day; éxterid: 't6, or, ‘asthe case 
: ; Thay be; comecinto.fórce iniCharidermágore" - oe a m 
“ar jo. OATTRG 2 SUE age. lr i DC f] “7 pa 508774 a) 
^t. In is. therefore clearsfrom the res of séctión ZU itself Posi 
. what. were sought^tó-.be! éxterided: tó Chandernagoré - With effec 
from ‘the appointed eday,” thats, the/tsndr October: 195 4- dere 
Taws? which! inimediately*before that date” ex teridéd- ‘to’ oi were: 
im forcerin- the, State of West’ ‘Bengal~generally: NOW what’ ate 
' the: laws which ‘fan-be sdid to! ' have extended: to oF tô Have‘been 
in‘force: “imsthe State’ of West: Bengal ‘generally « on ‘the appointed 
. day? Evidently; tHesé ate é areistich dàwgcás«Were applicable all” Over 
West Bengal without any exception. Op behalf of the petitioner 
my:atterition ‘has. been drawn’ to’s ection 5’ of thé Chande ernagore 


(Assimilation of Laws) Actj^i955 W which: isa ‘Atl ofthe “West . 


Bengal ‘Legislatitre: Sections $ and! 37of tthis tA? are aré! Virtually 
reproductiofis^ iof" section Ul a 1800f- tke Chafidernagore 
(Merger) Act. "Then!sectiom Be provides: that! notwithstanding 
anything contained: in^ enous 'g-ànd 4i"thé!Behgal- zMuünicipal 


Act, rg3à- shall. not'rextehd: ito’ | Chándérnágóre;! and ‘any’ ‘Jaw cin 


'foréetün' Chandernagore "iniinediatelg ‘before re? the: Appoitited day 
, Which corresponds to that/Act;éháll,rüntil! sucht lar! is répealed, 
-continue to apply to, and be in force in, Chandernagore, and 
ny réference: to. the! Betigal4Munic cipal Acti! 1¢ 92 sinPamy 3f the 
laws extetidéd to ‘Chandemnagore "under section ¥'shall' be deemed 
to be a referéhce ‘to: the--corré frésporiding, la law‘ continued itt ‘force 
-by this! section: Ft is argued” on! behalf of" ithe petitioner? that 
if: ‘by laws 'extending-tó ortin forte in "general ac West. Bengal 
"weté “meant “laws "which 'e&terided ^ or-owhich "wére im force 
all "ofer? Weat ' ‘ Behgak ^ generally without: any” exception, 
ther- the -Múi úñicipal 7 Act ‘which’ doés nòt "apply to^ the 
"whole Soft West ' :Bengål, die -City of. Calcutta and '-Howrah 
‘being: :excluded,--theré was -no' “point” inj “enacting “section 
5 ; 
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‘Civil 5 at all. That may be ~so, but still the legislature 
1987. might have out of abundant caution provided that the 
PIN enu Bengal Municipal Act, 1932 wquid not extend to Chandernagore. 
"Bairagi It is also just possible that section 5 had be be in the Statute 
"  Debehdra Nath: BOOK for some historical necessfty. The word “ generally ”- as 
j Sl. —— used in section 17 does not scem to me to admit of any other 
S N. Guge meaning. If that is so, the Calcutta, Thika Tenancy Act which 
"Roy, J ^ Was applicable only to Calcutta land certain suburbs and to the 
. Municipality of Howrah was not; a piece of legislation applicable 
\ generally all over - West Bengal, nor. was the Bengal Non- e 
- Agricultural Tenancy Act which was not applicable to Calcutta 
and certain suburbs therdof and the-Municipality of Howrah. 
In other words, the Bengal Non-Agricultural Tenancy Act was 
£ not applicable in areas where the Calcutta Thika 'Tenancy Act 
applied, that is, these two Acts! between them cover the whole 
of West Bengal. "Thus, neither or the two Acts can be said to : 
have. extended to or to have been in force generally in the State 
of -West Bengal before the snd| of October 1954. That being 
so, neither of these two Acts could be held to hate been extended 
to Chandernagore by virtue of Section 17- of the Chandernagore 
(Merger) Act, 1954. Section 18 runs as follows: » 
"(1) Any law in iudi in Chandernagore immediately - 
before the appointed day (hereafter in this Act-referred to 
as the-" corresponding ]2w ')) which corresponds to'any law 
-- - -Feferred to in. section- 17, whether such corresponding law 
is in force. in Chandernagore, by virtue “of the Chander- 
nagore (Application of Laws). Order, 1950 or by virtue of 
any notification. issued under the Chandernagore (Adminis- 
tration) Regulation, .1952 or otherwise, shall, as from that 

` day, stand’ repealed in Chandernagore." EE ME iD 


~ 


~ It is certainly: true as Mr. Mukherjee: frankly concedes that ` 
: the Bengal Non-Agricultural., Tenancy Act may be' said to be 
the, law corresponding to the Calcutta, Thika. Tenancy Act as 
fat as the subject-matter of ‘the two pieces of legislation is;con- 
cerned, for ‘both deal.with Nom!Agricultural Tenancies, so that 
if. by section 17 the Bengal Non-Agricultural Tenancy,-Act could 
l 'be:said: to be:extended to Chandernagore, then^ by sectiort.18 the 
i "Calcutta -Thika ‘Tenancy, Act,iof 1949 which ;had; been; earlier 
T rextendéd | by the, Central: Government to:;Chandernagore would 
automatically. stand: repealed: But: even, ther, sub-section: (3) 
vo xl ON 
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clause (d) of section 18 of the Chandernagore (Merger), Ais, ` 1954 
wopid.. save any inyestigation, legal *proceeding or rétüedy^in 
respect of such right, - privilege, obligation, : liability, "penalty, 
forfeiture -or punishment acquiret. accrued or incurred under ° 


_ any such law as stood repealed DY sub-section (1). Sub-section 
ae runs as follows : ] Y. 
JU T > 
x The repeal bs ih section o of any coriespondiz law. 
shall not effect — S 


- ~ £ - «Pr ` ` 
- | 04 J} - ~ ! 


@ the oe operation of any such law; or 
E i see. mL E 
"(ja any right, aaie obligation, Or liability: acquired, 
- accrued, or incurred under = such- eee er-- >` 


- - 
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- -- ~~ 
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{o any Saudi inaite Or pastilient incurred in 
respect of any offence committed against any such law; 
: Or l D l i 


(d) any investigation, legal proceeding or remedy in 
respect of such right, privilege, obligation; liability, 
id Panay ET or pn: as oe 


125p 
T % : 


and any jud — legal proi dior or remedy 


such penalty, forfeiture or punishment may be imposed 
as if this Act had not been passed. 


i 


Even if therefore, it is held that the West Bengal. Non- 


may be instituted, continued, or enforced, and any. 


0155 
Civil 
1857 
meves 
e fulsi Charan 
Bairagi 
à - V. E 
Debendra Nath 
' Sil l 


“s. N. Cuha 
Roy, J. 


Agricultural Tenancy Act extended to Chandernagore with > 


effect from the 2nd of October 1954, sub-section (2) of section 
18 would have in any case preserved the remedies the opposite 
.parties had under the Calcutta Thika Tenancy Act of. 1949 


which would, according to this view, stand repealed with effect 


from the and of October 1954. But, as I have already said, 
neither the Calcutta Thika Tenancy Act of 1949 nor the West 
Bengal Non-Agricultural Tenancy Agt is an Act applicable 
" generally all over West" Bengal. Both are.limited in their 
applicagon to parts of West Bengal though the Calcutta 
Thika Tenancy Act covers a much smaller.area than the West 
Bengal Non-Agricultural Tenancy-Act. In this.view, the West 
Bengal Non-Agricülturad ca Act cannot be said to have 
Az | 
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.. Civil, M been extendéd iby reason. Of; = 17. of the; Cbandernagote, 


1957 (Merger). / Act. to. Ghanderaago: " "ad hat: ‘being. ‘80, the, Calcytta’ 
| Tulsi «Cha Thika--Tenangy.: “Act, of. 1949 cinnot, be held: to „have : beens re- 
i: Bard." pealed .under section , 1800) ‘60 as. to ‘be. inapplicable. to “the 
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 Debendra. Nath x proceedings, - bc" 1 LL a acer ' 
Sı Soa Vc uS creep qun ut 

s. N Gu Anders branch of the nn of the learned Advocate 

* Roy;- ^d s for thé petitionér is ‘that ` if both, the "Acts, namely; the 

: ‘Calcutta Thika Tenancy Act | 1 of 1949 and the- West Bengal 

Non-Agricultural Tenancy Act were in force in Chandernagote 


simultaneously,.-then. the provisions ,of the: West -Bengal Non--e 


l | Agricultural Tenagcy Act, would have barred an execution of 
the: order in this case. This} -question; does not. arise 1n the 
ee as view I hay. taken. on the point whether the West-Bengal Non- 
zt Agricultural ‘Tenancy Act - extended to' SIBADdeTDagoNe Py 
virtue-of section 17.^ + ~^ 2 g Se - 


- - for z 
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The result'then is that-this petition cannot succeed and is 
= to be dismissed and the Rule discharged: 
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i n" "mue xe OM Ws £ tX a j $ 
w There-will: be: no order. as| to costs. ms Lx. 
i * d E Oc AB. "un Neue "E RP, d: 


"The petitioner will llave time 1 ‘il thé gist of January 1958 
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è Before M?. Justice Renupada Mukherjee and 
Mr. Justice Binayak Banerjee. 
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T ES B MA UNEHECE FE e 15 SET etl B, ETT une ter ipu «amb ied s 


Sub, landlord .foreuictian,.of tenant. o nd of yungutharis 
Vlog citu wader ' West ‘Beg al Hg be emises’ Ren Hof (Fe (Fer. 


e- vii porary ‘Provisionsy Act 1948: (W. Act) XXXVII of ir Decréed 


a ees th ng. ofthe , oe EE Control,(Lempora 
V Prowisions n y (W.B da ey rh toorest, by ANS tenant ^ ur 
3004 Erari of- his! right) af direct ienaa d governed» sete ds 
or,the 1948—-Fosition, of, &hesub-tenant if, same, € 
ae Ww. d Pen Rerit CoA Act, 194 a df some, u II M5 proviso (b y y 
fl n" p (3), —W £^ B: Premises Rent -tonirol dá [95027 Secum ro: (ay. i^ 
Where the landlord instituted £ efit für "'eliction OE his! tenant’ bn te 
oe of unauthorised subletting “ander the: West Bengal Rent Control 
of 1948, and obtained the, Vnus after, the ;passing of rss aca 
“Rent Control ct Of 1950: 
— "CE C petas (OU gw Bw. Dope 
In a suit institgted by the sub-tenant for declaration of his sight à p 
a direct.tenant. 
p. Ru .atk "ns de coop qgebnadisy Sea E Coss Store 
> Held hat, the suit, would ‘be „gove he, Rent , Control, Act, of 
dup ‘éperation, ‘of sub-section + X2) ponens n^1g 'of ‘the faid Act, "the 
ae ane ‘would:, bes: elevated/ tos thei fosition!, of a: direct’}tenant;!: his 
cause .of action -arising from. the; date. of in: decree pfr, eviction. of the 
original’ tenant. ` 
Pan ND type ie eae a S an 5^ aif; alda? syai ou 
. The sub-tenant “would be entitled to e same relief aven. ; if cheat mights 
of the pues were governed by the per sions’ of! the’ Rent Control "Act 
de £o SEAS age a ue SEQ HE queres 24s ua ae 


peu in breach oft the biorisions conthiried” iff sub-claúsës'(b) "(iy or 
(i). to eve to sub- nection, (1) of. Section ,11,0f; the, Rent, Control Act 
f 1948 makes the. ténant li liable to, ejectment, b but dóes Not make tie sab- 
‘lening illegal and the Fight ‘of the ‘gab tenant is notlaffectéd ^ i: - 
- ! eon ot (X a NE » h 
- “Bibhuti Biiusdn. Biswas v. “Pushpalaia Tit). ee o 
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‘ay Monoranjan Bhattacharjee, v., Satyacharan. chatu(a) pefexred. f0-- ga) 


tenant. tect dC orm bua! oper do 037. Tc iie prost ai 
‘The material facts will appear from the Güdgmiént: tA ioe 


soe APpeal from A Nate Decree No.. a 1953 -against t the „decree of 
Dr.M ap . Das, Exo Additional: ‘District de a nos 

P as at Alliporenin Title: Appeal ‘No.l bane ‘of 08 ‘dated the egth of, 
No} en 1952, reversing the decree of Shri P., N.-Lahiri, Sub; -judge „yst 
‘Court,’ ue ‘dated the i8th August, 1951. "17 
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E. R. Meyer and- Biswanath Bajpayi for the Appellant; 
Bijan Behari Das Gupta and Asoke Kumar Sen LT for 
|. the — PL mE ° 
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The judgment of ud Court | Was as follows: 

Renupada Mid J. fi The only question of law in- 
volved in this appeal is whether a sub-tenant ‘of some house 
* premises against whose landlord the owner of the premises has 
“got a.decree for eviction in'a suit instituted - under the West 
Bengal. Premises Rent Control "Act of 1948, "but decreed after 
the" passing of ‘the, West: Bengal Premises Rent Control Act of 
. 1950, is. elevated to the" -position of.a direct tenant under the 
“owner landlord by operation of either sub-section (2) of section 13. 
‘of the Rent Control Act of 1950 or sub-section (3) of section 11 
of the Rent Control Act of 1049 | 

The ‘facts "material for the purpose of this appeal are not 
in dispute and they may be briefly stated d — 0. 


Promotha Nath Roy, "—— No. 1 of this Ense ds 
the ownér ‘and ` landlord - of. Premises No. 6 n 1, Belvedere Road, 
 Alipore, Calcutta, and: one Bhaskar Mukherjee was his tenant in 
respect of the first floor’ of the above premises. Bhaskar 
Mukherjee sublet the entire first floor in 1946 to one J. P. Agar- 
walla who died during: the pendency of. the’ appeal in this 
Court and has been substituted by the appellants who are his 
:heirs.and legal representatives.:; The subletting was unauthorised i 
in the sense that it contravened the provisions of clauses. (b) (i) 
of the proviso to:sub-section (1) of section 11 of the Rent Control 
Act of.1948. Relying on those provisions the landlord instituted 
a suit for evictión against Bhaskar Mukherjee when the Rent 
Control Act. of 1948 was in Operation. A decree for eviction 
‘was passed against. Bhaskar Mukherjee in July, 1950, i.e; after 
the Rent Control Act of 1950 jhad come into o operation on the 
goth March, 1950. "X "e m 

Upon the above admitted facts the present suit was insti- 
tuted bv the: sub-tenant Tob Agarwalla on 19th September, 
1950 for a declaration that by operation of law he tad’ been 
direct tenant after the. termination à 
of the tenancy of Bhaskar Mukherjee. ne 


1 
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“25, The: deferice.of the defendànt was that: the 'sub-tenancy had Civil 


. 7c 


L4 - - 3 
come- t end :wi < * eviction =p -agai c 
.Come- tó an end:with the decree 2 eviction =passed : against 1958 


Bhgskar Mukherjee* ~. 7 0575 noa. M 


Dil. Re BOIT au c MEE UE oe 
The Trial Court decreed the suit in-favour of the original 


owner and“‘superior- landlord" Promotha Nath: Roy. : ‘The trial — 
Renupada. 


court, however, did not make any-order as to costs 1n view of _Mukherj@, J. 
i x e 


the spécial circuinstarices of the case; 5 75 02 2507.5. 727 07 
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An appeal was ‘preferred -by "the owner landlord, and the 
decree -of ther Trial Court was: reversed |in 'appéal.: So -the 


_ original plaintiff preferred this second appes*. - As he died dùr- 


t 


ing the pendency of the appeal in this-Court, the appeal is being 
prosecuted: by- his heirs: and: legal ‘representatives: - ae dE : 


e 
-wr 


Mr. Meyer leàrned Counsel for the appellant, submitted,-in 
«the first. place, that-both the Courts: below ‘committed an error 
-in law in holding that-the rights of-the- parties to the” present 
-suit would: be gaverned- by the Rent.Control: Act of 1948 and 
not by the Rent Control Act of 1950. ~He contended that the - 
right of the. sub-tenant accrued upon the passing of the decree 
in ‘the’ formér -ejectment suit against -Bhaskar- Mukherjee and 
not before, and so-the present suit would be governed by section . 
13(2) of the Rent Control Act of 1950 and not by sub-section (3) 
of section -11^0f the, Rent Control.Act-of 1948 which corres- 
ponded somewhat with-the- first mentioned section. ^ «~ - 


`- Section: 13(2) of the Rent Control -Act-1950 runs in the 
following -terms: without the proviso -with which- we' are not 
concerned : — .': _ i eU ou p” m 


< Li t 
fal A -t à ^ - Cad ~ 
4 


te M 
- “Where any premises or any» part thereof have been 
* Or has been sub-let by “a tenant -of the first degree " or bv 
ets di tenant. inferior to a.teriant of the first-degree,” as de- i 


. ^ fined iñ explanation to sub-section- (1): and the sub-lease is 


- binding on the landlotd of such last mentioned tenant, if 
the tenancy of such tenant in either case is lawfully deter- 
mined. otherwise. than by virtue of-a decree in a suit obtain- 

- -ed by-the-lardlord by-reasons of any of-the grounds specified 
in clàuse (h) of the proviso to sub-section (1)-of:section (12), 
‘the süb-lessee shall be deemed to-be a tenant in respect, of 
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ES 
plaintiff holding that hé had become a direct tenant under the eo Eon 


Civil 
— ?aps8 
oo 
m. - Satyabdti 
Gupta; 1 etse 


v. ' 
.Promotha Nath 


^ 807 OLS. 
„Renupa upada 
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' - suchpremises: or part, “as the! case may :be}-holding, directly 
` under the landlord ‘of the :ténant whose *tenanay has. been 
determined, on terms and conditions dnwhich:the sub-fessee 
would have held under the tenant if the n of the 


e — 
o ; lattef:had not been so’ ‘determin idea cq ya 


; "e 
oP aSo CU Kp ye 7 t1 me d a rae 4 i | "ig! — fl UU. I 


"IMPIDE 
"it. Whe above sub-section. (2)^of Section" 1g1of. ‘the Rent Control 


f 


Mukherjee. ' Actof 2950-8hows that: the ‘sub-lessee ‘of. some ‘house’ premises 
. shall be deemed to be a tenant^holding. directly under the land- 


» 


lord of the intermediate tenant whose tenancy has been deter- 
mined. otherwise than by virtue! of a decree’ obtained. by the, 


‘ownef landlord by reason» of: any oP the. grounds. specified in. 


clause (hy of the Proviso ‘to sub-sectiom (1).of section’ 12*.0f the 
Rent ‘Control. Act -of “1950. ! Clearly, therefore; mo ‘question of 
the sub-teflant beitig:€levated to^the "position of a direct tenant 
arises until. the decree is passed. The time of the institution of 
‘the ejectnient suit is, perfectly; immiaterial.: When the decree for 
‘eviction was passed iri' the present: case, the Rent: Control Act 


‘of 1948 had’ become! extinct, ‘arid’ the: new right in’ favour’ of. a 


sub-tenant was- created’ by the-Act of 1950. : : Apparently: the cause 


"Of action for the presént suit arose aftér the passing ofi the Rent 


Contro Act ‘of? 1956: The” present suit: will: therefore, | be 
‘governed: tand the ‘rights of the. parties^will:be determined iby 


-the provisions of the Rent Control Act of 1950." MEE 


t r 
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Mr. Das Guptalappearing*on: ‘behalf ‘of the ‘owner endian! 
submitted that ‘séétiom 13(2) of. the»Rent' Control. Act of. 1950 
lays down that the sub-tenant would not acquire the status of a 
"direct tenant-if the: dectée for eviction is passed om account of — 
réasonable requirénient of the disputed premises by the.landlord 
for the purpose of building and rebuilding or—for his own 
occupation or occupation of ahy person fgr whose benefit the 
premises are'held; as provided in clause: (h'of the ‘proviso to sub- 
section (T)?of section re ‘Of the Rent ControkvAct “of '1950? 
Mr. 'Das” Gunta’ áreüed that’ thé reference: to:a section: of the 
Rent’ Control! Aċt -of igho indicatés that the: decree for ‘ejectment 
must’ also be passed! under that Act and not the preceding Act. 


Ri * I + *.]17 
" E f. 01 1 e NY, zat Fo. vt “red, 1 


1 


. Wé are notin pressed; "by: the validity of this argument, 
‘because thé'siüb. tériant'sPright^^woüld ‘nottaccrue only where a 
süb-ténafit: is’ confronted by’ "a decree of ‘a particular description 
obtainéd under à “particular ` provision pr the Rent Control Act 


"S 
~ 


e " SUDIP OW qox epo cd 
1958] HIGH COURT m 
«Of 1950. In: the -case of all other decrees, whether they are Civil 


passed under the Act of 1950 or any other proceding Act, the - ae 
sub-tenants right-created by the Act- of 1950 would prevail e “~~ 
against the: decree. -Section 13(2) of the Rent Control Act of Gui niei 
1950 does: not mentioned. that such Other decrees against which v. 
` this new right of the sub-tthánt would -prevail must also be E pue 
decrees passed under the provisions of the Rent Control Act - —e 
of 1950:. We, therefore; reject the contention of Mr. Das Gupta Mu heec J. 
that the decree for ejectment against the immediate tenant not 
having been passed inva suit governed by the;Rent Control Act 
of 1950, the provisions ef.sectioris. 1 3(2) of the same Act are not 
applicable to the present suit. On»the fontrary, the decree 
having been: passed after the Rent Contiol'Act of 1950 had 
come into operation, and the decree'nót having beef admittedly 
obtained on-any ground. specified ‘in ‘clause (h) of the proviso to 
sub-section (1) of section iz:of the Rent ‘Control "Act of i190, 
the original plaintiff became, by operation of law, the direct 
tenant of the. contesting respondent after the. determination of 
the supervening tenancy of Bhaskar. Mukherjee. 'The. Courts 
below, therefore, committed.an error in law in holding that the 
present suit would be governed by the provisions of the Rent 
Control Act of 1948. The suit'should therefore, -be ‘decreed, 
although: it- should’ be ‘decreed- ón a’ ground different from the 
ground ‘given ‘in the^judgemient of the Trial Court. — ^ —^- 


(d 


~ Even assuming that the rights of the parties to the present 
suit would be governed: by the provisions of the ‘Rent Control 
` Act of 1948, we are of opinion that the suit of the original plain- 
tiff should: be decreed as held by the Trial Court, and not dis- 
missed as held by the Lower Appellate Court. "This question 
is clearly concluded by the authority of some judicial decisions 
of this Court. The relevant. provisions of the Rent Control 
„Act of 1948 which would apply to this suit would be. section 
1 1(3) of the Rent Control Act of 1948 minus the .proviso read. 
along with the main portion of sub-section (1) of section 11 of 
the same Act coupled with sub-clauses (b) (i) and (ii) of the 
Provi s bo. Se wy Sa aweras «aes: 


. . Thgse portions of the Rent Control Act of 1948 are quoted 
below: — `’ LE: 


44 


11. No order for ejectment ordinarily to be made ° 
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if rent paid at allowable rate. (1) Notwithstanding anv- 
thing contained in the Transfer of Property Act, 1882, the ° 
Presidency Small Cause Courts Act, 1882, or the Ind®an 


Gupta & ore e contract Áct, 1872, no order or decree for the recovery of 


v. 
Promotha Nath 
Roy & ors 





Renubada 
Muhkf*rjee, | 
e 


possession of any premises shall be made as long as the 
tenant pays to the full extent the rent allowable by this 
Act and performs the conditidns of the tenancy. 
r LÀ r | Ld - r 
. Provided that nothing in this sub-section shall apply. 
(b) Where the tenants has sublet, or otherwise has trans- 
ferred his interest in the premises : — * 
- o e 1 
E LU 
(i) for more than six consecutive months and to the 
extent either of the whole or a major portion of the 
premises, in the absence of any contract or other authority 
in: writing expressly permitting such sub-letting or transfer, 
ov . 


« 


(ii) in any manner in contravention of the terms of a 
contract in, writing expressly prohibiting euch sub-letting 
or transfer; l 


“ (8) Any person to whom any premises or any part thereof 
have been or has been lawfully ‘sublet by a tenant shall, where 
the interest of the tenant in such premises or part is lawfully 
determined otherwise than by virtue of a decree or order ob- 
tained. by the landlord on any of the grourids specified in clause 
(F) of the proviso to sub-section (1), be deemed to be a tenant 
in respect of such premises or part, as the case: may be, holding 
directly. under the landlord on the terms and' conditions ot 
which such person would have, beld under the tenant if the 
interest of the tenant phan not been so determined.” 


The above provisions of the Rent Control Act of 1948 have. 
been judicially interpreted in several decisions of this Court. It 
has been held by Bose, J. In a case reported in Bibhuti Bhusan 
Biswas vs. Pushpalata Sil(1) that “if the landlord obtains any 
decree for ejectment against the tenant on any other ground 
mentioned in the different clauses of the proviso to Section 11(1) 
including sub-clause (b).(i) and ‘(ii)-the right of the sub-tenant 
as given by Section 11(8) is not preced thereby in any “way.” 

(1) [1956] A I R. Cal. 172. 
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A similar view has been taken by P. B. Mukherji, J. in a 
case reported in Monoranjan Bhattacharjee vs. Satya Charan 
Lau(1) where it has been held that section 11 (1) (b) (i) or (ii) 
of fhe Rent Act (1948) -does not make sub-letting illegal, but is 
only a penal provision preventifig the person who commits * 
breach of such provisions from claiming the protection of the 
benefits conferred .under sectien 11 of the Act and disables such 
a tenant who has so sublet in breach of section 11(1) (b) (ii) 
from resisting a decree for possession by his landlord. 


_ It seems that in an earlier decision the same learned -judge 

has taken a somewhat diferent view of these provisions of the 
Rent Control Act of 1948 by holding that a Subletting in breach 
of a covenant to sublet is wrongful subletting and such a sub- 
lessee does not come within the protection of the Words “ law- 
fully sublet” in section 11(3) of the Rent Control Act of 1948; 
a sub-tenant whose subletting is contrary to the terms of the 
tenancy is not entitled to the protection given by the statute. 
[See Gangamoyee vs. Manindra Chandra(s). But the later 
decision of this learned judge reported in Manoranjan. Bhatta- 
charjee’s Case(1) which is in accord with the decision of Bose, f. 
reported in Bibhuti Bhusan Biswass Case(g) seems to be more 
acceptable to us. 


Mr. Das Gupta contended on behalf of the contesting res- 
pondent that where a sub-lease is an unauthorised, one, as 
mentioned in sub-clauses (b) (i) and (ii) of the proviso to sub- 
section (1) of section 11 of the Rent Control Act of 1948, the 
sub-lessee should be held to be bound: by the decree for eviction 
obtained against his landlord, and he should not be allowed to 
avail himself of the benefit of-sub-section (3) of section 11 of the 
same Act. Ifthe matter had been res-integra such a contention 
might well have deserved our serious consideration, but in view 
*of the authorities mentioned already, we do nót think that we 
would be justified in giving efféct to Mr. Das Gupta's contention 
and disturbing the existing trend of judicial decisions. So we 
hold that the suit of the original plaintiff should be decreed even 
if the suit were governed by the provisions of the Rent Control 
Act of 1948. — PIN 


(1) hore 8% C.L.T. 81. 
(2) 11940] s C.W N. 718. 
(3) [1956] A I.R. Cal. 172. 
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Civil For reasons set forth above, we are of qpinion that the 

1958 appeal should be -allowed. We; “therefore - allow this appeal 
- pinos and set aside the judgment and decree passed by the LoWer 
Gupta & ors, © Apellate Court and restore end confirm those passed by the 
'omaNMa Nag, Trial Court. In view of the circumstances of this case, we 
Promotha Náth 


e. 


Roy &.ors, direct that parties will bear théir ewn costs in all the Courts. 


- Regupada n DE AM | 
Mule J. Binayak Banerjee, J. :—I agree. £2 : 
RNC C E" Appeal allowed: 
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Civil Before Mr.. Justice Renupada. Mukherjee and ~- 


1958 09 0. . - Mr. Justice Binayak Banerjee. 
1958 po es .- Mr Justice Binaya TRUE 
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The Bengal Tenancy Act (Act VIII of 1885)—Schedule III, Article 3— 

Limitation—Entry by landlord on invalid surrender by raiyat or under 
raiyat —Whether amounts to dispossession—Interpretation of words— 
“ Dispossesston,’? E ea E. - ae 


S 
-2 


-- lf a landlord enters into possession ofa raiyati or under raiyati hold- 
ing on the basis of an invalid surrender, the entiy of the landlord does not 
amount to dispossession of the tenant within" the meaning of article 3 of 
Schedule III of the Bengal ^ Tenancy .Act.^ : ui 


" -The term ''dispossession " implies the coming in. of a person and 
diving out of another, person. It does -not cover à case where, a, person 
goes out of “possession of his own accord and his discontinuance , of 
possession: i$ followed by the entry of another person. 4 


Judicial interpretation of the word “ Dispossession " . noticed with 
reference to Indian and English decisions. 


Suit for recovery of possession, .. /.. . . .  - 
S = i CP e z x Reo xs OTe ta 
The material facts will. appear from the judgment. 


| Manindra Nath Ghosh; Samarendra Nath Banerjee and 
Monohar Dhali for the Appellants. 


a æ = - - 


* Appeal from Appellate Decree No. 18604 of^ 1953 against the decree 

of Shri M N. Mukherjee, Additional District Judge; 24-Parganas at Alipore 

. in T. A. No. 594 of 1:952 dated gth April x953 affirming the Decree of 
° Shri S. P. Ghose, Munsiff, Bongaon, dated the 22nd May, 1951. 


~ 


1958] HIGH COURT 


Hemendra Chandra, Sen, Sgtyendra Chandra Sen and 
° Chafdra Sekhar Bhowmik for the Respondents. 


The judgment of the Court was as follows : 

Renupada Mukherjee, J.:— The only substantial question 
of law which arises in this appeal is whether the possession 
taken by a landlord of a raiyati or under raiyati holding on the 
basis of an invalid surrender amounts to dispossession within 
the meaning of article 3 of schedule III of the Bengal Tenancy 
Act entitling the landlord to claim the benefit of the special 
laweof limitation question of law Has arisen it is necessary to 
state the following facts as also the findings of the. courts below 
in brief. 


The case as made out in the plaint was as follows. The 
disputed land described in the schedule of the plaint appertained 
to a raiyati holding of one Taluk Mandal bearing a rent of 
Rs. 51/7 as. under a tenure of one Bhalu Mandal, the original 
plaintiff of the Trial Court who died during the pendency of the 
second appeal in this court and who has been substituted by 
his heirs, the present respondents. ‘Taluk was succeeded by 
three sons, Rajabali, Fazarali and Nilmoni, and a daughter 
Panchi Bibi. Razabali died leaving some minor children as his 
heirs, and Fazarali died leaving a widow and some minor 
children. After the death of these two sons of Taluk Mondal, 
the holding of Rs. 51-7 annas was surrendered by all the tenants 
towards the later part of 1345 B.S. and Bhalu Mondal entered 
into possession of the above holding and continued to possess 
all the lands of the holding, but the defendants dispossessed him 
from a part of the holding, viz., C. S. Dag 89 of Khatian 94 of 
Mouza Srimantpur in Asar, 1356 B.S. 


The Defendants denied the surrender and also challenged 
its validity and contended that they had taken settlement of the 
disputed land from some of the heirs of Taluk Mondal while 
they were in possession of the disputed land ans they had 
never ay ELE Bhalu Mondal. 

Upon these allegations and Counter allegations the Courts 
below concurrently found that the surrender had in fact been 
made by the heirs of Taluk Mondal towards the latter part of 
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1345 B.S. after the death of two of the sons of 'Faluk, Mondal, 
viz, Rajabali.and Fazarali. “The courts belów further fount 
that the landlord Bhalu Mondal entered possession of the dis- 
puted land along with the other. lands of Taluk .Mondal on the 
strength of the above surrender,eand was disposed by the de- 
fendants appellants in Asar, 1356 B'S. The-courts below -held 
at the same time that the surrender was invalid so far as the 
minor heirs of Rajabali and Fazarali wére concerned, because 
the surrender could never have been legally made on their behalf 
by the other tenants of the holding. The courts below, how- 
ever, decreed the suit of the plaintiff holding that the possession 
of the landlord amouhted fo a‘dispossession of the entire body 
of tenants including the minor tenants against whom the sur- 
render was invalid, and that the right, title and interest of the 
minor tenants had been extinguished by the operation of Article 
3 Schedule III of the Bengal ‘Tenancy Act. 


The concurrent finding of fact arrived at by the Courts 
below that there was a surrender on behalf of thé entire body of 
tenants is not liable to be- challenged in this second appeal. 
We affirm that finding. It was not, however, questioned by 
Mr. Sen who appeared on behalf of the respondents that the 
surrender was invalid to the extent of the interest of the minor 
heirs of Rajabali and Fazarali. The question, therefore, which 
arises is whether.the entry of the landlord on the disputed land 
on the basis of the invalid surrender would amount to dis- 


possession by the landlord within the meaning of article 3 of 


schedule III of the Bengal Tenancy Act. "This question has 
been answered by the Courts below in the affirmative and so the 
defendants of the Trial Cóurt.have preferred this second appeal, 
questioning the legality of that finding. 


f 


Mr. Ghose appearing on. behalf of the defendants appell- 
ants has contended that the view taken by the courts below is 
erroneous in law and that a surrender made by a tenant is a 
mere discohtinuance of his possession and such- discontinuance 
of possession cannot be regarded as'dispossession by the land- 
lord even though the discontinuance of the tenants pogsession 
is immediately followed by the possession of the landlord. 


In support of the above contention Mr. Ghose relied. on 


`~ 
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a; case reported ini Rakhal .Das Vs. 'Kshirodei Bandhu Nandi(1). 
Im that case: the»mother of 'a:minok! plaintiff sold: some. raiyati 
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land .to;character landlord in her personal capacity and on the geo 


basis of such sale which was nbt binding on the minor who 
was the real. owner, of the property, the landlord: entered into 
possession, of, the, land.» It. was ‘heldr that: the entry: of: the: land- 
lord on the discontinuance of possession by the plaintiff is not 
such dispossession as would attract, the operation..of Aiticle 3 of 
Schedule., III .of ,the- Bengal. Tenancy. Act. : This. casei. is no 
doubt some. what different from. the: facts of the.. present case, 
but I am of opinion tkat the: principles. laid down. in: ‘this: case 
are, well applicable to the present, case,ebecause in both the 
cases the landlord-took possession of the raiyati, holding “after 
the tenants had voluntarily discontinued, their possession... It 
we are to follow the case reported in Rakhal Das's Case(1) and if 
we do not dissent from, that case, then we must hold that a case 
of the present description, does not come within, the purview of 
Article .3 of d HI i the, Bengal, Tenancy. Act. ug i 
} Ju ae AT C. ike i 

Mr. Sen d ocins on 1 behalt of; the landlords ceusondents 
maniac that.,the,above mentioned case no, doubt supports 
the present contention of the: appellants, in a large measure, but 
he contendedi that: this is) practically.a ‘solitary „case: NY support 
of the :contention raised -in, this appeal. ion „behalf: -of,- the 
_appellants, and as the correctness of the decision: is open to 
criticism, we should differ from this case and refer the matter 
to a Full; Bench.of this court.: :Mr. Sen argued.-that by what- 
ever. means a landlord might: enter into: ‘possessionof- a-raiyati or 
under: raiyati holding, . his, possession, must be regarded as, dis- 
possession of the tenant, because the;legal and, physical effect of 
possession. by- the landlord. is dispossession of the tenant. I 
am not satisfied with, the. correctness’ of this Proposition of law 
enurciated by Mr., Sen because the expressions 'entry into 
possession’ and ' ' dispossession po are! not convertible or inter 
changeable. The word “ disposséssióri " ‘cannot ; as some kind of 
action, direct or indirect, or ‘the part of the person who tákes 
OVer possessiori and it ‘also implies the ur s ot ‘of the pon 
who is dispossessed. 


Fhe: ward?“ dispoisession.” has not been’ used in Article 3 
of Schedule III of the Bengal Tenancy Ad in any oe sense. 
PT Od 


s ^ Bz E ae i " 
(1) [1929] 51 C.L.T. 36. ts ON | 
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The meaning of the word “ dispossession " has been given in 
Webster’s Dictionary as the “act of dispossessing,” and tHe 
meaning of the word “ dispossess ” has been given as follows: — 
t 
“To put out of possession to deprive of the actual 
occupancy of particularly of lahd or of rea] estate ": — 


Evidently, therefore, the word “ dispossession idi does 
not cover a case where a tenant goes out of possession of his 
own accord and his discontinuance of possession is followed 
by the entry of another person: . 

e e i 

The above meaning of the word “ dispossession " has been 
accepted in some other cases of this High Court. In two ot 
these cases, viz, Brajendra Kishore vs. Abdul Razac(1) and 
Panchoo vs. Jajneswar(3), in which judgment was delivered by 
Sir Ashutosh Mookerjee, J. It has been held that the term 
“ dispossession ” implies the coming in of a person and the 
driving out of another person. One of these,cases was, no 
doubt, a case under Article 142 of Schedule I of the limitation 
Act, but the other case, viz, the case reported in Panchoo’s 
Case(2) was a case under Article 3 of Schedule III of the 
Bengal Tenancy Act. Similarly R. C. Mitter, J. interpreted 
the word in the following manner in a case reported in Abdul 
Latif vs. Nawab Khajeb Habibulla(3):— 


“ Dispossession signifies expulsion, an adverse act which 
has the effect of putting out. It presupposes physical 
contact, a collusion, either with ‘another person or with his 
physical acts. The physical presence on the property: of 

_ the person affected is not necessary, but the adverse act of 
the other party must have the quality of destruction.” 


It is also significant that while in Article 142 of Schedule I 
of the Limitation Act both the expressions “ discontinuance of 
possession " and " dispossession " have been used, it is only the 
latter. word- which has been used in Article 3 of Schedule III 
of the Bengal Tenancy Act. 


Accepting the judicial interpretation of the word,“ dis- 


it 1915 
2) {1920 


(3) 11938 


“92 C.L.J. 283. ° 
32 C.L.]. 9. te 
69 C.L.J. 38. 
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possession,” 'as kiven in the above thentioned’ Cases. I must hold 
that if a-landlord “enters into. possession. of a raiyati or under- 
raiyati ‘holding c on the basis of an invalid surrender, the entry 
of the landlord does not amount to dispossession of the tenant 
within the meaning of Artigle Sy of ‘Schedule III of the Bengal 
-Tenancy Act. t um 3 NEPE t 


- - - 


- 


The above meaning of the word “ dispossession " appeafs . 
to have been accepted in several English decisions of which 
I may niention only two.. ` One of these decisions is the.case of 
Rains vs. _ Buxton(1), which it has béen perve by. m j. as 
ollow a a wes ] 

"In my view, the difference between dispossession- and 
the discontinuance of possession: might be expressed: in this 
way—the one is-where a person comes in and drives out the 
. Others “from possession, the other case is} where the person 
in possession goes out and is followed. into possession by 


"Other persons; . ys c c V ds 


- co 
- 
1 =- 


A, oe 


The other English cale is the. case of Littledal y NS. Er 
College(2). . The following DIENEN from this report; are 
Tent for our purpose ;— =. ES x 

É: Dueson involves . an ahimus— possidendi. with 
the intention of excluding . the owner ‘as well: -as. other 

- people. NS bod . 

Gauite aon of the above mentioned cases of our 
. High Court as well as on a consideration of the explanation of 
the word “ dispossession,” as given in the-two English decisions 
cited above, and also in view of the dictionary meaning of the 
word, Y am of opinion that when a landlord of a raiyati or 
under-raiyati holding takes over possession of any land of the 
holding on the basis of an invalid surrender he does not dis- 
possess the tenant within the meaning of Article 3 of Schedule IIT 
of the Bengal Tenancy Act. This being my ‘view, I am of 
opinion that the interest of the minor heirs of Rajabali and 
Fazaral? could be extinguished by the possession of the superior 
landlord for,a continuous period of.twelve years and not two 


~ a 


- 


- 


1) [1880] L.R. 14 Ch. 597. " 
2 peo] LR, 2 Ch.D. SP m. 1 1 Ch.D. 19. 
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Civil years, as has been found by the Courts below. dn this case the ° 
39 Possession of the" landlord ‘was for less thafg 13 years. I iust, 
hp „therefore, hold that/the interest- of thé minor’ ‘heirs of Rajabali 


Mus E Fini dbi tite defetidants appellants: took lease 





Mosabhar hive eH title! Telstar to ‘the’ "extent of the ihterést of the 


Mondaj * & or minor heirs of Rajabali and Fazarali who were not bourid by 
Renup nupats the surrender. 


^ fore 


sur) Jee, J. F^. 


The above finding is sufficient for „the purpose of disposal e 
of the'preseht appegl: Mr. Seri, ‘however, contendéd on behalf - 
of the respondents that the surrender was good and-valid in’ so 
far as it related to the interest of the tenants who were major 

. atthe relevant time, viz., the time of surrender and so his clients 
are entitled" to a: partial decree: A: further question, therefore, 
arises"whether a‘ surrender made by a raiyat or an under-raiyat 
under tHe '«BengalT'enancy Act can be partly valid'and' partly 
invalid: The ‘Lower ‘Appellate’ Gourt has" considered “this: ques- 
tion and recorded a finding that such a surrender can be partially 
valid. Mr. Ghosh, appearing on behalf of the appellants, 
challenged ‘the’ correctness ' of this view and ‘contendéd that a 
surrender must stand or fallit its'entirety. "We peed not 
decide this question in the present appeal’ for the following 
reasons. lt being my view that the surrender was invalid at 
least to the extent of the interest of ‘the’ minors; and there being 

-absolütely-no evidencé:on the record to'show the quantum of 
interest of the major tenants, it is not possible to pass.any decree 
in favour of the respondents for joint possession in this suit 
-dgsuming that they ‘did "acquire'a fractional title ‘to ‘the dis- 
puted’: property by virtue of’ the surrender. "We, therefore, 
leave that eu E in this appa aon E ig 


~ 
c 


."In view of my:foregoing observations I must.hold that the 
appeal should ‘succeed. - Thé appeal is accordingly allowed and 
the judgments and: decrees’ of -the:-Courts below: are. hereby set 
aside. ‘The suit of the' EI M E stand’ dismissed in the 
Trial Court. GE ME Ad Rr m i 
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' Having regard to the circumstances of this case I direct 
5 that parties will bear their own costs throughout. 
A Um FS demi uU * d 
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. Binayak Baner]ee, J.:—I agree with my lord that this 
appeal shóüld Be ‘allowed; b but since an interesting | point ‘of law 
hag been Taised in this Case, r “desire, to add a a few words of 
Thy own. ae a E Be oy sep dite tae a 
The main point, argued, by Mr. Ghosh in anes of the 
appeal, is whether the law of special jimitation, under Article 3 
of Schedule tii of the Bengal Tendney A Act, a applies’ ‘when there 
is nó "aisposséssicn bý tlie landlord; but only "discócidilha: SE 


£T He PEL * n; 3 xi a 


, Possesion by die tenant" ` a i i 


rook r? etr 
` 


The aforesaid point arises in the EN case in the follow- 
ing cittumstances; 777 17 797 Ut GBL OEN | IRE 


- “$s notar vir ap)? 


“a 


The disputed land formerly y belonged to one T ajuk Mondat, 
who used to hold thé sanë’ at ‘a rental ot Rs. 51 Ih ay per annum, 
under landlords’ ‘Dur apáda Cha kravarti and ‘others! The pldin- 
tiff obtained ‘a’ lease’ df ‘the ` "ntérést of Durgapada Chakravarti 
and thus become entitled to rent ayable by Taluk Mondal. 
Tajuk Mondat “died” féaving three Ords" Fazarali, Raj jabali and 
Nilmoni "and a daughter Pinchi Bibi Therese Fait and 


sues [^ d 


Rajabali died leiving- certain heirs; who i were. ‘mostly’ winor ‘at 
the ‘relevant nie a ee DINE e ee Dr wee 
d ME 

The plaintiff's case was that in the year 1345 B.S. Nilmoni, 
Panchi'Bibi did’ the heirs of. Fazakali' aud Rajàbàlr brem 
the 'teháncy and he into’ possession. also d the’ year i 1345 B 
Thereafter, he | as ‘disp ssessed by deles No. 3 1 to 4 In "A 
year'i 355 ‘BS. The! plsincif posséssory suit under S of 
the Specific Relief Act failed, -and ” ‘thetelipon’ the Suit, Out GE 
which this appeal arises, was filed calming g declaration or title 
to and rétovery of possession of thé ehtire holding. : 


srep M : "E I "wt I >i TY ? M D t 4s * 


: The defence, in substance, was a denial of the surrender 
alleged and à a ‘claim of title: through s settlement taken from the 


héirs of ‘Wizaralt’ anid ‘Rajabali and “others. "^ 


pe cy wc) Dae DI on ' 


+ 


The, learned Munsif came to the conclusion that there was 
surrender in: Fact, ‘But’ as most of ‘the’ “heirs of ‘Fazarali and 
| Rajabali were minors at the’ ‘time of surrender; the same’ was Hot 
a leg a and valid. surrender ‘of the fndncy.. He, ‘however, de- 
Lid ‘thie plaintiffs claiga on the finding that title of the original 
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tenants Ninom md Panchi Bibi and also * of the. heirs of 
Fazarali and Rajabali had been extinguifhed under the- Pro- 
visions of Article 3 of Schedule III of the Bengal Tenancy Act, 


by plaintiff's possession of the tenancy for a period of over two 
years. ^ 9 ` 

. The. Court of appeal Below came to the, finding that the 
.Surrender was valid and effective so far, as Nilmoni and Panchi 
Bibi and the widow of Fazarali were concerned, inasmuch as 
they were majors at the relevant time, but ineffective so far as 
the..minor heirs. of Fazarali and Rajabali. were concerned; as 
such, there was a Bartia surrender of the tenancy. Thé court 
of appeal below also came to the finding that the interest of the 
minor heifs of Fazarali and Rajabali which had not been ex- 
tinguished by surrender was extinguished by adverse possession 
for -over two years by the plaintiff, under’ the provisions of 
Article 3 of Schedule III of the HRS Terada nee 

I am not called- upon to d the question of partial 
surrender and the effect of it. If there was a partial surrender, 
the plaintif could not ask for, recovery of Khas possession, but 
was entitled only to joint possession along with the other heirs 
of Fazarali and Rajabali, whose interests had not been legally 
surrendered.- The suit was not framed in that way, and E am of 
opinion that the plaintiff should not be allowed to” make the 
case of partial surrender now. ‘The questions whether there 
was a partial surrender, and if so, the effect. of Ít,-and also the 
relief which the plaintiff may be entitled to, if a case of pares. 
surrender is made out be left. open. 


T 
pa 


Mr. Ghosh drew our attention to the.language used in 
Article 3 of Schedule III of the Bengal Tenancy Act and also in 
Article 142 of- Schedule I of the Limitation Act. His argument 
is that under Article 3 of Schedule 3 of the - Bengal 
Tenancy Act, time begins- to run from the date of dis- 
possession as contrasted to the provisions Article 142 of 
Schedule I of the -Limitation Act where time begins to run . 
from the date of the dispossession or discontinuance. He argued 
that in. this case there was no ouster or dispossession of dis- 
continuance by the landlord.. The tenants merely-went out or 
discontinued possession, that.the landlord entered into 
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pBssessién, anc H, the ‘provisions pf Article 3 “of Schedis -Civil 
IJI qi the’ Betgal T iricy : ‘Act (Were not attracted atal. : . 1658 
: p 
R ‘Gopal 
ai Sen, Appearing. for the. respondents, Apuna that the Bis E $ ie 
te 
rm ispossession,” ' Was wide enough , to include, ‘ ' discontinu-  Másabbàz 
arice, of possession. vy Dispossession was,, according , to Mr, Sen, Rahaman 
HE J cals x Car wv 
a genetic term, and | -included . all. types, of. Cases, in which the Mondal 


-o— 
ténaht went, out, . of, possession and „the Í Jandlord ‘entered into *  Binayak 
t 


25 Pix 


possession, „The mar ner in which, possession was, taken by the Banerjee, J. 
y 2 


Jatidlord was ‘immaterial. 
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The decision must turn on the exatt meeting. of the words 
" dispossession " and ' ' discontinuance of possession.” in Article 
3 of Schedule III ‘of the Bengal Tenancy.” 


£ 


ORE 


- 


The meaning of the words “ dispossession ”” or,“ discontinu- 
ance of, possession” has been judicially considered. . Reference 
may be made to the Observation of Fry, }. in the case of Rains 
vs, Buxton(1), whieh is to the effect hereinafter appearing: 


“In my view, the difference vesn dispossession and 
the discontinuance of possession might be expressed-in this 
way—the one is where a person comes in and | drives out the 
other from Possession, the other case is where the person in 
possession goes out and is followed into possession” by 
other persons : — x - EE 
To the same effect is the observation of R. C. Mitter, J. in 

Abdul Latif vs. Nawab Habibullah(2). The term “ discon- 
tinuance of possession " according to R. C. Mitter, J. 


“Connotes three elements—two physical and one 

* mental There must be (1) actual withdrawals (2) with and 

intention to abandon and (8) that another should step in, 

begin to occupy after the withdrawal. Dispossession 

signifies expulsion, an adverse act which has the effect of 
putting out.” 


In the case of Rakhal Das vs. Khirode(3), D. N. Mitter, J. 
observed as follows : — 


1) [1880 LR. 14 Ch. D. 537. 
2) [1938] 69 C.L.J. 38 atep( 44. " 
3) [1929] 51 C.L.J. 36. s 
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" Dispossession " implies the coming in of a person and 

l the , driving out of another from possession while “ dis- 

- ' continuance implies ' the going ouf. ‘of the persop in 
possession and his Belg followed into possession another.” 


Agreeing with the decisions, hereinbefore referred to, I 
hold that the scope of Article $e of Schedule III of the Bengal 
Tenancy Act is not as wide as Article- 143 of Schedule I of the 
Limitation ‘Act, and cases of: discontinuance of possession are 
excluded from the' scope of Article 3 “of Schedule III of the 
Bengal Tenancy ‘Act. The’ difference in language between the 


trout 


two article is too patent to be igngred. '‘ . 
"— "The: Cumis "undér which the” tenants gàve up 
possession of the disputed land. appear from. the following state- 
ment in the plaint : —' 


^7 "On account of economic’ difficulties ` and also on 
account of flood and failure- of ctop the entire lands of the 
‘aforesaid jama of. Rs. 51 JY as. was surréndered in favour 
of the plaintiffs towards the end of 1345*B.S. and possession 
Was zen up by the. tenants in favour .of the plaintiff." 


SS AER 


The" ciroumstandes aforesaid are {not indicative of dis- 
possession; but of mere discontinuahce of possession by the 
tenants, I am, therefore; of opinion that’ the" provisions of Article 
3 of Schedule III of the Bengal Tenancy’ Act are not attracted i in 
the facts of the present case. 
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RNC. “Appeal allowed. 
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plaintiff is still-a.inehnbe? of the ‘West Bengal | Fire Service, fos 
e Tecovery of arrears of salary and for other reliefs. 
xn mic "Pes S Ne: 


(1 
a ew ew vd 7.41 sae OM J 


Duríng the war in 1943, Bengal Fire Service was created by 
the Government of Bengali Tt was æ part of the A.R.P. Organi- 
sation of the Civil Defence Branch. ‘The plaintiff was appointed 
a Station Officer, : ‘Bengal Fite Service >for” "Barisal, He was to 
Béon. p ‘probation for three months: and was:to.beiconfirmed to 
is “poston “the “expiry, of the temi, provided “hig! d. Work was 

und ‘to be ‘satisfactory. "The departmgit Was Tubi :and 
"n plaintiffs office cauld not but b be temporary. In, December 
i946 Be was cofifitmed as a Station Officer, Barisal; till- February 
28, 1956. ,Hes term of appointment. was extended from time to 
ume Alter the pattition. of: Bengal, the plaintif , opted! for 
servicé tinder the. Goyeriiment, of West Bengal dnd by a telegram 
dated’ September: 10, "1047, by: the. Regional Officér, Barrackpore, 
the’ plaintiff was “directed “to "appear before ‘the. Director of 
Posting. It apy ars froma -a:-Circular. Memorandum issüed by 
the Chief Setretaty’ of the.. West “Bengal Goverimeht, thàt the 
postings: of these officers who. have opted for West Bengal were 
to bé téritative"till" tHey dre finally àbsotbed. Thé ' policy’ of 
the „Government án that. -behalf was yet to be ‘formulated. 
These "officérs/ however, Wére allowed to draw, their. old pay. 
The period of all temporary posts was extended by a Notification 
dated’ September 21 35; 74947. till “Novelitiber, 1, (1947. The: „plaintiff 
Was appoint xa. temporary: Sub-Officer from October 1, 1947 in 
the, Dale ttá Fire Sefvice' arid. posted “a “at: ;Ceritral, .Ávenüe station. 
By a: Notification dated: a "25; 1947: the X overnment 
extéhdéd' die period: OF tEHTp y officers till February 39, 
1948. By. an order Pith iu EE a number: of - tovisional 
áppoinimetnts Wete Tide by "tHe T Director of West, Bengal Fire 
ervice. The plaintiff was by this order provisionally-appointed 
Sub-Officer, _ Lillooah, In or, about this period, the West Bengal 
Fire. Service “Directorate. was EUN und der, the West. Bengal 
Fire Service “Ac t passed. and pu ublished | on March Ao. 1950. 
Fróni à Memo dated ‘April 3 20, 1950, issued. from the office of 
the Director, Fire Service, it appears that | the. yarious- offices 
under the said Directorate would be filled up ith effect from 
April 185.1950; by various, persons: in the existing peryonnel. 
From the list annexed to the Memo it appears that the plaintiff 
was provisionally selected for the office of a Sub-Officer and an 


intimation to that effect was given to the plaintiff by a com- 
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fnunication dated May rio Civil 
nt}! V» la I 1 im t£ Xs 54 ’, 1959 „Pri T O this (provision 1 Lig’ 
seleetion, the puree E, was required to ap a be efore.. a Selection i958 
Ia ‘en a ak a ET zm tw thaws 
Committee, se tupb the vernment. It t-app rs that another e °’ 
au ton £61] Ser 14. ‘ats len jM x a j rp: Ranjit Kumar 
Committee: Was "appo inted to mtview. the, a T This ‘Chakravarty 
hini "uns ) | ap f4 A avy at 1 
Committee fo ound the ir laintiff uns I uitable. "OQ On me E 1950 - Vs. 
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terminated on the e of July, 1950 y the sam $ letas the —4 
Du qi s dg du Aes Gig ee fae MORE lette P. G.eMallick, J 
plaintiff. was offe an Office of lower. rank, .acce tance of. vt Mallick, J. 
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, did not. intimate I his acceptance of the office of lo lower Tank. The 
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`P laintifi Naturally : "t aggrieved y. the decis i jon of the'G vèrn 
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, intimated his decision | to accept ‘office of lowér ra "ab. the p Ph pn 
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, was informed by a ‘letter of “August 3, 1950, that nb ha: 

discharged from West Bengal Fire Service from August 1,-1950. 
Thereafter the plaintif ` addressed "various appeals. and re- 
presentations and not having received any satisfaction, ultimately 


x p 


filed this suit on, August ; 20, 1955. 


In the plaint after setting out the facts, the p ics con- 
tended that the order terminating service Was yoi being in 
Sia cus 


violation of the "Constitution and i was a ‘case of malafide 
exercise of power. The reat reliefs Eri are: 


(i) a declaration diat die T dated- srd August, 1950 

ie urporting to to dismiss „the. p plaintiff from the said 
= ita rs BST Qe 21n. C dbo 

est engal” Tire Servicé was void and in- 

a a s operative; "ID ‘ ' 
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(ii) a declaration that the plaintiff was and still is a 
sq. } member of the said Fire Service under | the de- 
, ^ ' fendant ‘and that he is entitled t remaim such 
e: 5. member, under the. defendant til l retirement 
UE r> . - div 

o0 md ‘that the plaintiff is further elie to alt hi 


- arréar. salary, . allowance, Rotan and incre- 
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plaintiff all along held astemporary appointment in a depart- 
ment which was itself temporary. His appointment in -April/ 
May, 1956 as Sub-Officer under the Directorate of Fire Service 
was only provisional. It is contended that his services were 
duly and properly terminated*ang he was not entitled to any 
hearing or'any opportunity to show cause against the order 
of termination of service. All allegations of misconduct and 
malafide exercise of power have béen denied. In paragraph 18 
it is disputed that the order of termination of service is void. 
In paragraph 19 it is pleaded that there was no proper or bind- 
ing contract of seryice between the plaintiff and the defendant. 
In paragraph go the validity or sufficiency of the notice*under 
section 8o,0f the Code of Civil Procedure has been disputed. 
In paragraph 31 the plea of limitation is taken. 


| On these pleadings the following issues were settled : — 


} 


1. (a) What is the effect of the letter dated August 3, 


1950 as mentioned in paragraph «6 of the plaint? |. 


(b) Was the order of dismissal and/or discharge referred 
in the said paragraph wrongful 9 


g. Is there a proper or binding contract of service between 
the plaintiff and the defendant? 


$. Is the claim of the plaintiff barred by limitation? 


4. Is the plaintiff entitled to the declaration as claimed 
. in prayers (a) and (b) of the plaint? 


‘$, To what other reliefs, if any, is the plaintiff entitled? 
n a ] = UE cit» T \ E d " 


Thé plaintiff tenderéd his own évidence. The defendent 
did not tender any oral evidence. The documents disclosed 
“by the parties and embodied in the brief of documents were 
tendered and by consent of parties were marked as exhibit, 


formal proof having been dispensed with. The entry in the 


Pay Roll showing the amount of pay the plaintiff was drawing 
at the time of temination of service was also, tendered and 
marked as.an exhibit by consent., The plaintiff dispensed with 
“formal proof of the entry. This ‘is all'the evidence on record. 
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1958] HIGH COURT 


* Mr. K. C. Mookerjee, learned counsel for the defendant 
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submitted that the terms of the declaration claimed in prayew * “~~ 


(c) are indefinite. It is not clear whether the plaintiff seeks a 
declaration that he wasa ‘Station -Officer,' as originally appointed 
May, 1950 or that he “was: ‘leader, which post was 
offered to him. . The declaration claiméd is that he is a member 
of the Fire Sérvice under the Government—in what office has 
not been stated in prayer (c) It is clear that the plaintiff 


. cannot claim the post of a ‘leader’ which he never accepted. It 


is, however, not clear “from prayer Sa whether the plaintiff 
claims to be a ‘Station Officer,’ * Sub-Officer '. Mr. 
Mookerjee's grievance is wellfounded, It may be that the 
learned pleader who drafted the plaint kept the" point deli- 
berately vague. It will, therefore, be necessary to consider 
whether the plaintiff is entitled to a declaration of being -a 
member of the Fire Service of the defendant either in the 
capacity of ‘Station Officer’ or ' Sub-Officer I wish to record 
my view that inea declaratory suit the terms of the declaration 
should be clear-and precise and the terms of the declaration 
claimed in the instant. case fall short of this requirement. I 
leave it at that. iC Nee 


It is convenient at this stage to consider two points. of law 
raised by the defendant to defeat the plaintiff's claim. "Ihe 
first point is that in order to claim the Constitutional pro- 
tection under Article 311, the plaintiff. must have a proper and 
binding contract of service with the defendant, Such a con- 
tract, of service must comply with the, formalities prescribed by 
Article 299 of the Constitution, that is, it must be executed on 
behalf of the President or the Governor by an officer empowered 
in that behalf. Admittedly in the instant case.there is no such 
contract of appointment in the--prescribed form.- It is con- 
"tended by Mr: K..C.iMookerjee that in the absence of such a 
contract, in the prescribed, form, the. plaintiff, is precluded from 
obtaining a- declaration ‘from the court that ‘the. plaintiff is a 
Government servant.- Mr. Mookerjee has cited a decision of 
this Court in the case. of Subodh;.Ranjan ;v. Major N.. A. 
O.. .Callagon(1), in- which "Bose; J. held that.a person whose 
service ffgreement is not in conformity- -with the requirement of 
section. 175(3) of the Government of India Act, 1935 and 
Article 299 of the Constitution, is not a servant of the Union of 


(1) [1953] A.I.R. Cal. gig. hee 
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India and as such he cannot take advantage of Weide 311(2) ° 
of, the: Constitution: His Lordship held the provisions. of the 
a and the Article to be Inandatory and not- directory. 


' Mr. "Arun - -Mukhéijee;. Jeamed counsel appearing for the 
plaine ' cónténdéd ‘that the Ed having admitted in the 
Writteli“statémbtit thatthe! plaintif Was a “Government servant 


ue ATF eaten rior E eniin “of his s service, the | 


dee ‘3 preclud Ü "for contending’ ‘that’ the plamtiff Was 
nor bona sefvarit, ` Further” hàving g regard" tó the law 
bf pleading” ng” etibodied' it Ordét "VT Rule 8 and’ Order vit 
Rule" of the. Codi this. question òf thë contract "of appoint- 
ment beifig tv&lid by-reasori óf noh: “compliance ‘with the pro- 
visions of Aaticlt "99. of le e Constitution, should not be! allowed 
td^be raised, “unless this T póint is ‘specifically taken in the written 
stabéménc” This point ‘of invalidity of contract under ‘Article 
4q9° of the. Constitution has nót ‘been specificall taker in ‘the 
instant aria 'herice the’ defendant should ' not be allowed to 
take" this "p Reliance . i$ ig placed ón” the ‘decision * of the 
Supreme" Ue in “the ‘case of "Küónpió Linte’ Works Ltd. v. 
State Of Biklir(1), in “support of this Conterition. In” ‘the ` cited 
case ‘tHe dispute ráised in the written státement wis Whether 
the terms of lease agreed to by the a were final or nót, 
that is, whether ‘in’ fact” there was "a ‘concluded’ ‘contract: No 
défencé Was raised that thé contract was riot enforceable’ becaüse 
of holi- corplidrice with tfie' provisions of' Section 30 óf- ihe old 
Governniéht df India! ‘Act: The Süpreirie" Court held’ that the 
quéstiorf Of ‘the contract not béing enforceable cannot be” iàisé 
bécaüse ‘ii?the* written statément the only: plea’ takii i is whétlier 
thefé was'a concluded: contract or nob! Dispute’ Taised ° in: the 
written’ stateniént Was as to‘ the: factüihi of ‘contract ‘and not its 
validity. The‘ Saptemé™ Court rt ' pointed ‘out * that’ the’ quéstión 
whether ‘theré Was "iri *fact àn* ‘agreement is different from the. 
quéstion^whéthéf thé cbrtract™ was ‘valid in awi” TE the dë 
fendant wáríted ‘to ‘raise 4n^issue" As to’ whether the contract’ ‘is 
hot enforceable: becausé Of. sóftie “legal ‘defect, it will “hot ‘be 
chough' i tO deny"the" factum "ef: ‘contract; "but" it Would be 
necessary to plead specifitally'the legal deféct$" which itivalidates 
the’ coritracti In‘the instant case, 'it^is' pleaded iii paragraph 
19 ‘of ‘the’ writtén stateitent ‘that “there "wás^no' pPbper' or 
binding’ contract “of ‘servi ce"betwéeén the ‘plaintiff.arid the’ de- 
tendant. ‘This AERAR i is not very pud Bút it doés 


(1) [1954] A.I.R. (S.C.) 165. D RE 
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, ; "indicate that though there. was.2 contract of employment in the 


. instant casé, it was.defective in law... At.the.time of-raising the 
issues, Mr. K. C.. Mookerjee indicated. that he would raise a plea 


under Article 299 of the Constitution in the absence of a formal * 


contract of employment satisfying the provisions of Article 299 
. of the Constitution. . "There being -admittedly no such formal 


contract in the instant.case, there is.no-question of suiprisé. L 


. do not think that the Supreme -Court decision cóvers. the- instant 
case. On .the-present pleadings,- I -would not. be justified: -in 
debarring-.the défendant. from: raising this .plea. Nor do: I 
think that.the. admission by. the defendent-of'the fact -that the 

. plaintiff was. actually. *. Government ‘servant disentitles tlie .de- 

. fendant from raising this-issue. ~ : Allowing this issue to be raised 
does not, however; mean its acceptance, and I. am. now .to- con- 
sider. how far' this: plea can be sustained, having Heg -to the 
pou of:law and. decided.cases. --. : 

> ‘Fhe: question has to be decided, first, whether the im 
ment of the. Government.servant is:contractual; second, -whether 
such" employment .requires..a: formal: document: in- writing as 
prescribed:by.-árticle 299 of the Constitutioncand-third, whether 

. im the. absence of:such a.formal employment.the Government 

servant loses his status of being. a Government: servant and for- 
feits the’ protection. guaranteed -by ~the« Constitution:-under 

. Article g1r(2). The point raised «is: very -serious and: deserves 
very careful consideration. Jt may be granted that the: origin 
of Government service is contractual. "Theretis.an offer and 
‘acceptance in every case. "Once' appointed,: however, the 
.Government ‘servant acquires a-status and his rights.and:oblga- 
tions’ are no longer determined by consent.of'both parties, but 
by statutory: Rules framed ‘and. altered ‘unilaterally by: the 

: Government. But does. service under the, Government. require 


- a:formal document in every -case? Except in-the case"of:coven- 


. anted. service or:in a very small; number of cases. where there! is 
. employment on: special terms, "there: is^ no’..formal: document, 
Usually: Government service starts“ with- nothing more.tham a 


- letter of appointment. and except in: the “case ‘of a> microscopic 


minority, there is nothing’ more: :After: “appointment, -the name 
of all employees i is included: in the: Civil List :andcin:the:case^of 


~. some: officers, the^appointments are “gazetted. -Theiri‘salary is 


paid: out: of ‘The consolidated: fand:— This:-state:.of affairs chas 
_ been; continuing. ever since the: Government ‘of India: was:taken 
up by the Crown after the EI Mutiriy.z ‘This: is soi notorious 
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e 
v Civil that the Court. is bound to take. judicial notice of this fact as . 
Nt ; also the fact that the successive legislatures, British Parliament — 


and the Constituant - Assembly, who are tesponsible for fhe 





Ranjit K 
: Chikravert eframing of the Indian Constitution, knew of this state of 
“= Vs. affairs. In my judgment, the various provisions of the. Consti- 
State of West 
Bengal tution must be read in this baakground. ‘The second point to 
-— be noted is that the- terms of service and emolument of a 
P. CMAallick, J 


to- be.found in statutory Rules and can be varied unilaterally by 
the Government without the consent-of the Government servant 
concerned. Regarding the rights of a government servant 
..there are Constitutional provisions wMich, on the one hand, 
‘makes it terminabl® at the pleasure of the President of the 
:. Union or Governor of a State and, on ‘the other, restricts that 
.. pleasure by xpress Constitutional provisions—which restrictions 
- amount to very valuable constitutional: guarantees. Articles 
- 810 and g11-contain these constitutional provisions regarding 
.Government servants. The relationship between: the Govern- 
ment and its servants is clearly not like an ordinary contract 
. Of- service between a master and a servant. 4It is something 
different. . In the case of a Government servant, even though 
Government service starts with a contract of employment, after 

' appointment. the Government servant acquires a status defined 
-and regulated by law:and rules by the Constitution itself. The 
relationship between the Government and its servants was never 
intended to .be regulated nor in fact is regulated by contract. 

- The stringent. provisions as to contract as found in Article: 299 
‘have, therefore, to be applied with a great deal of caution in 
‘the case of Government servants..: Looked at from this point of 
view.and in the background of facts hereinbefore stated; I think 
.that the Constitution framers never intended that there must be 
. a formal:contract of employment in the case of every. Govern- 
ment servant and such forma] contract must comply with the 
formalities prescribed by Article 299 of the Constitution. It: 
r Wag never intended by the framers ofthe Constitution that in 
` the- absence of a formal contract of employment in: the. pres- 
cribed' form, a Government servant, who was drawing his pay 

‘ out-of the consolidated: fund, would not be entitled to Consti- 
tutional guarantée under Article. 311(3) or weuld not be entitled 

- to enforce his right in a Court of Law.‘ In the cttse o£ H, S: Bedi 
. V. Government "of Patiala and, East Punjab(»). - . Teja Singh, GJ. 


- makes the following observation at page.199:—..~ - | rs 
e (1) [1953] A.I.R. (Pepsu) 196. 
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Government servant are not determined by contract. -They are - 
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Fa 


t “Tam prepared to concede ‘that "When?a Government 
- ‘Offers a job to a*person“and the. latter accepts it or when a 
person applié$ for a job and, the Government agrees to 
EE -appoint him on that job, „there ‘comes into existence a sot. 
3 A l of agreement “between the Government on one hand and | 
- the: person concerned ‘ on the other, but I ain not convinced | 
EX _ whether such an ‘agreement would come within thé purview: 
of: “the térm 'éontract' used’ in Article- 399: ‘The most 
“important: thing: to noté in "this: connection is that all 
, persons employed by a State or” the. Unión, except those 
” appointed under clàüsé (2). ‘of “AftiCle 310, / fold Office ‘during 
' the pleásuré of the President OF the (ovetiior,” as the case 
"may ‘be and ‘not Ay - virtue of any kind of contract. This 
* ? js definitely laid down in clausé ay. which apo, 


e 
- NO Oen me 


* 
LI 


sate - P 


TEE Except as. expel ‘provided ‘by this constitution, 
evéry person who is a member of à = defence’ service’ or of a 
civil service of the Union, or of'an "all —Indià service’ Or holds 
any: “post” connected with defence or any civil- ‘post under 
the Union, holds office during the pleasure of the Président, 
and every person who is a member of a civil service of a 

E l State ' or holds any civil post ‘under. a State, holds office dur- 
ing "the pleasure of thé Governor óf, as die case may be, 
dE . the Rajpramukh of the State. E beh 


a “Then taking: ‘into cóhsillératión thie fact that *Article 


à E 299 forms part of Part XII Which relates tò finance, pro-. 


perty, contract and suits, I ai inclined td'think that the 
operation | of Article 299 , is limited to .contracts relating 
to. property, etc. and. in Casé of persons "who" joii, regular 


enar 


P P service,of the Union or a State it is not Hiécéssaty at "all that 
. they: ‘should enter into any kind of: contract. The Object. of 
| contract, is to- -régulate’ thé "mutual rights and diities . ‘of 
ec ‘the, parties and á as regards: persons who `: are’ in regular ser- 


E t MESES WETS rrt er 
: ‘vide of a Union’ Or a State their rights’ and. duties are Taid 
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“down” in the Constitution and thé rules. ‘OL i service € framed 
by. the Govérnment ‘under the > powers. ‘given t to then: bj the 
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the dissentient judgment considered the position of the Govern- 
ment servant and made the following dcn at page 50- 
of the report: K 


“The word ‘contract’ is used in Article 310(2) but as 
these ' contracts' are as mych subject to ‘ pleasure’ as any 
other engagement of service fexcept as otherwise provided 
by the Constitution) they are not contract in the usual 
sense of the term; nor are the conditions of service that 
apply to Government servants who do not serve under a 
special ‘contract.’ A contract that can be determined at 
will despite an express condition to the contrary (and that 
is what Articl® 310(2) comtemplates) is not a contract as 
usually understood; nor are conditions of service that can 
be unflaterally varied without the consent of the other 
‘contracting party’-and even behind his back. But they 
are convenient terms to convey a thought and that is the 
sense -in which ‘contract.’ is used-in Article. 310(2) and 
the sense in which it has been used in.some Envy Council 
ruling. D 3 
. Now. thee “conditions Of service " (and of course 
“Special ' contracts ' as well)-confer ' rights '- and though the 
conditions can be varied. unilaterally because of the 
' pleasure, they cannot be ignored so long as they are in 
force; and if a dismissal, or. removal, or reduction in rank 
infringes one of these -‘rights’ then, in my eae 
Article- 311 is attracted.” 


M 


The majority Sudoaient does not, consider this aspect of 
the matter because it was not-necessary for their decision. It 
may be said that the observation of Vivian Bose, J. is an obiter 
and in any event is nothing more than.the view of the dissentient 
judge.. Nevertheless, the observation of a dissenting Judge, 


--unlesg it is negatived by -the majority, either expressly or 
- impliedly, is entitled to respect. Mr. Mukherjee has.referred 
me to a.decision in the case of The Parlement Belge(1), in 


which case, even though the decision of the trial court was 
wholly reversed in appeal it was subsequently held that the point 
which was not.expressly. or by necessary implication dissented 
from by the Appeal Court was nevertheless good aw. “Whether 
or not such an observation by a minority Judge of the Supreme 

(1) [1819] 4 Probate Division 439.. . à 
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Coirt-is-à compelling decision on mé, -there is no‘ question that 
this*decision has very great- persuasive: authority. 


As stated before, thére is a djréct_ decision of Bose, J. o 
the point in which thé learned Judge held that a contract of 
employment under the Union of India or the States is hit by 
Articlé' 299 of the Constitution, so that unléss the contract of 
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employment is evidenced by a formal documént in the pres- p c. aD sch, J. 


cribed form, the employee acquires no rights in respect of his 
employment which can be enforced in^a ‘Court of Law: In 
eSubódh Ranjan's case(1), Bose, J. gave’ the- abóvé decisión." In 
support of the above ‘proposition; His- Lordship rehed.:on' his 
own üfreported decision in thé case of Dihendta Nåth Mullick 
v. Director of Supplies and Disposals(s) and the.decision of the 
, decision ofthe Bombay:High Court in:the case of Krishnaji v. 
Secretary of, State(3).- In Dinendra Mullick's- puo He point is 
disposed of. with the following obsesrvation: — - ; 


MU ‘Mr. “A. K. Sef and Mr. "Afuh: -Mukhérjee Have 'con- 
tended ‘that as nó.cóntract of employment has been at any 
time eritered Mto between the peti itióner ‘and the" Govérnor 
Genera] of the President, in ‘aceordante with‘ the reqilire- 
ment of section 175 of the Govéfniient of- “India "Act, 1935 
or Article 90g of the Coristitution, thé petitioner has~ no 
right: to^efiforce in a court-of: law: ad: $0 the^ P "must 
! fail . Jo a 2 


. It is ‘contended on the other hand by Mr. Sadhan Gupta 
“that sectión- 175 or Article 399 has no. application to cases 
of appointinents to posts under the Union or the State. 
It is argued that the provisions lave reference’ to commer- 
cial contracts alone. -I do not firid- any warrent: ‘for putting | 
` such a narrow construction on section 175 of G.'L. Act, 1935 ^ 


or Articlé 299 of thé Constitution. It is wéll'settled that’: 


' thë provisions of-a Cónstitution should not bé "Coristrüed- 

- inà narrow or pédantic’ sense. `` It: appedrs to me that 
' “seetion- 175(3) or “Article 399(1) applies ‘to ‘all: ‘contracts 
. including: ‘contiacts of employment arid? unlessithe -coritracts - 


b set vite- are s.d a a ‘form die - - so-called’ : 


=~ =m 


Boon ba enforcád 1 ina Cogit > of- Law. -Séctior-340(4) ` 
o£ the" Government-of -Indià Act > 1935 and Articles 310(2)' ' 
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of the Constitution refer to ‘contracts’ pf appointment* 
and thereby indicate that it was and is necessary for persens 
holding civil posts under the Crown in India or the Union 


of India to enter into coritracts of employment which must - 


necessarily be valid contracts as required by law. In my 
view this contention of Mr. Sen though unmeritorious in 
character is not devoid of substance and therefore it must 
succeed." 


In the Bombay case above referred to Wassoodew, J. who 
delivered judgment of the Bench disposed of the pont at E pane 


~ 813 of the report with the following observation : — 


“We think the learned District Judge properly “dealt 
with the question as to whether the contract was affected 
by the provisions of section 30 of the Government of India 

=- Act. The provisions of section 30, to which I have already 
referred, are mandatory and must be strictly complied with 
in order to constitute a valid- contract which could be 
enforced against the Secretary of State. According to the 
provisions of the law and the rules in force the contract 
must be by a, deed executed on. behalf of the Secretary of 

State and in his name by the proper - authority . [(see 

Secretary- of State for India v. Yadavgir(1, Municipal 

Corporation of Bombay v. Secretary of State of Indiá(s) 

and Municipal Corporation of Bombay v. Secretary: of 

State(3)]. The provisions of section 30 of the Government 

of India Act,'in the view we take, are a complete answer 

to the plaintiffs claim, in the absence of a contract in writ- 
ing executed in proper form." - 

The Bombay decision assumes that a contract of employ- 
ment between -the Government and its servant must be by a 
formal document in the prescribed form and lays down -that 
the provisions are- mandatory. It does not give any reason. 
why this-kind of contract of any employment between the 
Government and its: servant should’ come under the purview 
of the section so as to make the contract of employment void, 
giving no right to the employee. The only reason given by 
Bose, J. Dinendra’s case is that the provisions of the Constitution 
should -not be narrowly. construed arid- the -word “contract ’ 
should be given the fullest meaning so_as to cover not merely 


1985 LL.R. 60 Bom. 42, S.C. 37 Bom. L.R. ‘981. -° 
1988 I.L.R. 58 Bom. 660, $.C.-36 Bom.. L.R- 568. - 


LL.R: 39 Bom. “580, 8.C. 7 Bom. LR. ag. 7 7 — 
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commercial cqntracts and contracts with respect to property 
but contract of employment as well. On going through the 
judgment of Bose, J. I am apt to think that the question was 
not fully analysed and considered and the learned Judge was 
prevented from looking at the question from the angle the 
question was considered by T eja Sing, C.J. in H. S. Bedi's case(1) 
and by Vivian Bose, A in Purushottamlal Dhingra’s case(2). 
Bose, J. did not notice the distinction between the Govern- 
ment servant and other employee. He did not notice this 
important fact that whereas in the ordinary case of master and 
servant, the relationship is wholly governed by contract, in the 
case of Government servant the relatior&hip is wholly deter- 
mined by Rules to be varied and altered unilaterally by the 
Government without the consent of the employee. The fact 
that in the case of most of Government servants there was no 
contract of employment in the prescribed form might be 
presumed to be within the knowledge of the Constitution 
makers. It must equally be presumed to be within the know- 
ledge of.the Constitution makers that to insist on a formal 
contract of employment as a condition for application of 
Article 311(3) would deprive most of the Government servants 
of the protection guaranteed under the said Article. And, 
lastly, the fact that Article 299 forms part of Part XII of the 
. Constitution, which deals with 'finance, property, contract and 
suit, whereas Article 311 forms part of Part XIV of the Consti- 
tution which deals with the ' services under the Union or States,’ 
has an important bearing on the question as to whether the 
beneficial provisions. of Article 311 were only to be limited to 
few Government servants having formal contracts in the pres- 
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cribed form-or it is available to all. Again if service under ` 


Government is purely contractual, no Writ of Mandamus could 
issue in respect to Government servant. [(See P. K. Bannerjee 
. V. L. V. Stmonds(3); Dubar Goola v. Union of India(4)). Yet 
no court ever hesitated in issuing Writ of -Mandamus in the 
case of Government employees. It is clear that these points 
were never placed before Bose, J. His Lordship-was prevented 
from considering this question in all its aspects. In my 
judgment the word 'contract' in Article 299 must be given a 
restricted meaping so as to-leave-out the case of Government 
employees whose employment though originating in contract 
is régulated@.after appointment by Statutory Rules and not by 
contract. With respect I differ with, Bose, J. on this point. 
ppa NE fere” 
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E A Coming now to .the point of limitation, Mr K. Cs 


ioo oe s contention is that the instant case will be governed. 
> by Article 115 and not Articlé 120 of the Limitation Act. 
Article 115 applies to a suit for qpmpensation. for breach of a 
contract. The period of limitation i$ 3 years from the date of 
breach. It is contended that the right of the plaintiff arises 
out of a contract of employment and the breach of such contract 
took place at the date of termination, viz. August 1, 1950. 
Last date of limitation is August 1, 1953. The suit has: been 
instituted in 1955. Hence the claim ofsthe plaintiff, if any, 
is time barred. The Article only applies if the instant suit. is 
for compensation for breach of contract. The present suit is, 
however, a de@laratory suit—declaration sought being that the 
plaintiff is still a Government servant. All other reliefs in 
the: plaint are consequential. It is impossible to hold that 
such a'suit is for compensation for breach of contract. The 
cause of action pleaded in the plaint is that the order of 

termination of service is void and as such the plaintiff is still a 

Government servant. On this allegation the only relief the ` 
plaintiff-can -claim and’ has ‘claimed’ ista declaration that the 

order being void there^is- nò lawful termination of. service’ and“ 
the plaintiff still continues in office: -He can never claim, as 
he has not claimed, in this damages for- breach of contract. 

The- instant suit is in:substance.and in fact a declaratory suit - 
and Article 115 has no application to such a suit. The proper 
Article applicable to declaratory suits is Article 120 and the 

period of limitation is 6-years fromthe date of accrual of the | 

right to sue which, in the instant case; in August 1, 1950. - 
The suit has, therefore,- been instituted well within the period 

of limitation. Mr. Mukherjee next-argued that the case is -to - 
be governed by Article 14 of the Limitation Act, -because itis: 

. in substance a suit to set aside an: order. of dismissal: The suit 
is nothing of the kind. The allegation being that the- order of 
termination: of service is: void, it. is not necessary to set aside 
the ‘order, and a mere declaration is enough. Article 14 Has 

clearly no application in this- case. uu 5 * 

The main cóntroveisy in this Casé-is whether «he omer: of - 

termination of service ‘is void. - The’ order. of termination. of ~ 
: service appears from two communications made by the Director, 

° West Bengal Fire Service -to: the" pu) dated soy June, r 
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''ig5o and grd August, 1950, ‘which ead $ 3s follows: — Pu 
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e T 


UC a ae ae a A En Eom E June; 1950, . 
i Afer éVieirig ‘the sppointment of die. Officers and 

- mien -in the West Begal Fire "Services by the Selection | 
“Committee; ap oifited | by Government, I “regret to inform- 
you that they have found you unsuitable for a post in 

"^ Officer’s Tink of the West Bengal Fire Services; as ‘such your 
services are no longer required and you ‘are ‘given one 

n months, notice er the 1st R July, 1950 


-_— 


4 


^7 You die, Kowie givén offer; if villis: to sérve in the 
rank of leader. po to be mona (a6) me by the 
87: 50. — 


M .^ 77 Director, 
Wet erigi Fire Services." 


tí 


ec | gu August, 1950 


~ The undersigned has to inform him that he has been 
discharged from the West Bengal Fire Seivicés with effect 
from 18- -5o for not intimating to this ‘office his decision 


regarding the accéptance of the Host of à léader within the 
8th July, 1950. 


^ 


| "os o ane 
| 007 _ Fire Services, West BéügaL" 
A small ‘point, wag made by Mr. K. C. 'Mookerjee that the 

communications above referred to are not themselves: the orders 
but^ communications thereof, though they do ` contain the 
substance Of the orders passed. It is, therefore, hot ‘strictly 
correct’ ©. say that they àre ithe offending orders. . The de- 
claration sought is that the order datéd: August 3, 1950 is void. 
The offending order, ‘however, “is something different and the 
Jettér of. Angust 3. 1950 is only thé ‘communication thereof. 
I ‘will, however, ignore these trivial i irregulázitiés.. The plaintiff 
was epiitled to’ exact copiés, of the orders: passed against him. 
The ‘defendant not ‘having given ‘him exact copies but having 

sent, to tHe plaintif two ‘memoranda conveying the: substance 

- "of ‘the “orders, will ‘aot: be heard to raise the technical plea 


Civil - 
. fós8 


agemus 
-Ranjit Kumar 
Chakrava 
Vs. 
State of West 
Ben 


P. G Mallick, J. 


4 


190 o 1 CALCUTTA LAW JOURNAL [os 
Civil that the exact. orders have not , been relied on but ideis 
"198 substance. The plaintiff was entitled to treat the two memo- 


TE pium randa dated June $0, 1950 and August 3, 1950 as the ordtrs 
Chabtavatty * against which he was to move in a Civil Court. The plaintiff, 

Vs. “however, should have. sought. a. declaration with respect to 
Bengal ^* "the ‘order dated June. 30, 1950 because. that is the order by 
Sas which his service was terminated. In ‘the circumstances of 
this case, ‘the plaintiff may be condoned for thinking that the 
. offending order is the one dated August 3, 1950 and not the one 
dated June $0, 1950. 







- Vigllick, J. 
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The above tw orders are really complementary. | The 
- memorandum of June 30, 1950 contains two miner — 


A) Notice of termination of service, one month from 
July 1, 1950, on the ground that the plaintiff was 
unsuitable for a post in Officers’ rank. The 
plaintiff was originally appointed in the post of 
-'Station Officer’ in 1945 and after partition he 
was holding the post of ‘ Sub-Officer.’ 


: | (3) An offer of a post in the lower rank of Leader—tHe 
-— intimation of acceptance of this offer must be 
made before July 8, 1950. . 

The second letter of August 3, 1950 really amounts to an 
intimation, that the offer in the lower rank of a Leader not 
having been accepted, the offer was no longer open and the 
plaintiff was no longer a Government servant in any capacity 
so that on.and-from August 1, 1950 he stood discharged from 
service altogether. His. employment in the Officers’ rank has 
been terminated by the Memorandum of June, 30, 1950, on and 
- from August 1, 1950. The Memorandum of August 3, 1950 is 
only; this that he would no: longer be employed in the lower 
\ -,rank of a. Leader, the plaintiff not having accepted the offer of 

. post in the lower rank within the time indicated in the Memo- 

. randum dated June..go, 1950. ~ It is to be noticed that. neither 

~ Of the. two memoranda use the word ‘dismissal.’ The Memo- 

randum of June 30, 1950 uses the phrase * Your services are no 

- longer, ‘required,’ -ground stated to be plaintiff. ' havihg been 

i - found. unsuitable for the post.’ The memorandum of August 
. .'8, 1950 uses the "word ‘ . discharged ' from service. Reading the 
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two inefórande, it must.be held that the plaintiff was not Civil 
“dismissed ^ from service, but only his sérvices‘weré terminated: nem 

The word ‘dismissal ”: has a technical meaning. ' The Govern, $ “~~ 
ment intimated that it had nothing ágainst the plaintiff, that he Ranjit Kum 
was not guilty of any miscoridüct; but “the government thought Vs. 

he was: not ‘suitable’ for the post. This "urisuitability' may d bu V 
perhaps'be equated to-‘ inefficiency,’ comnion 'phrase used in. w7 
official language: Mr. Arun Mukherjee’ Confended that the P. C# Mallick, J. 
action of thé Government amounts to reduction in rank`because 

he was holding an officer's post—Station officer or at least Sub- 
Officer—whereas he is now being offered a post of lower rank of 

Leader. I do’ nót think, however, thaf this contention is 

correct. The plaintiff, though employed from 1945 till 1950 

in the officers’ rank, did not hold any substantive Post of a per- 

manent character. His service was temporary, periodically 

extended, as indicated before. He had no right tó a substan- 

tive post. His last appointment was provisional in the post of 

Sub-Officer, as will appear from the following document (page 

46 of the brief of documents): — : 


i - 


“ With the amalgamation of the Calcutta Fire Brigade Ex- 
panded Fire Brigade and West Bengal Fire Service, 
selection of the officers and other staff of the new set up 
have been ‘made ‘by the Selection Committee and I am 
pleased to inform you that you have been provisionally 
appointed as Sub-officer in the new set up with affect from 
18-450 and you will continue to draw your existing pay 
until further orders." mE 


The position, therefore, séems to be that the plaintiff was 
all along holding a temporary office and' his last posting, which 
was expected to be in a permanent office, is nothing more than ` 
provisional.' His office was terminated on the-ground that he 
was'found unsuitable, that is, inefficient for the post. It is 
strange, however, that he was found inefficient after service for 
five years; Had the point'of malafiide exercise of power not 
. been abandoned; this fact would have been of importance on 
the pojatof malafide. ^ ^ eO 7 7 ot 77 | 
PE pO n uou wate m 


J 


In the tnstant case, no proceéding as contemplatéd by Article 
311 of the Constitution was taken. It is true that the plaintiff 
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Civil was called-upon to.appear and did appear before a ‘ Reviewing « 
iof Committee which Co Commi mmittee found the plaintiff to be unsuit- 


Ranjit kumi e: ble. Mr. K. C.. Mookerjee however, did not, as he could nót, 
jit Rum claim t that this satisfies the requirement of Article 311 of the 
a a vf 
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of West Constan. If, therefore, it- ig held that in the instant case 
ehgal | t hé. plaintiff. was etititled to claim the benefit of Article 311 
— sf the "Constitution, then the order, of termination of service 
Por ME dom must be, held to be illegal; on the ground of ‘non-compliance 
with the -provisions of Article 311 of the Constitution. 
Se The law. on the subject has been fully discussed and laid 
down by the Supreine Court in their recent decision in the 
Case of Purshottamlal Dhingra v. The Union of India(1). The 
judgment 5 Was by a majority—the only dissenting judgment was 
f delivered by Vivian Bose, J. The majority judgment was de- 
livered. by Das, LOT: and the whole question has been discussed 
fully and thoroughly by His Lordship. - The facts of the case 
are. short and simple. Dhingra held post in Class III- Service 
under the Railway Administration of the Union of India: On 
July a, 1951, he was appointed to officiate in Class II Service. 
There were adverse reports in his service records and by an order ' 
of August-19, 1953 -he was reverted to Class IIT appointment. 
On Dhingra making representation against the order, the Rail- 
way Board wrote to the.General Manager and in the conclud- 
ing paragraph the Board directed the . General Manager as 
follows : — ; 


-- - 


- Qa. "You-may.watch -his work upto. the end of March, 
1955 and judging from his work and conduct, you may 
treat him as eligible for being considered for promotion 
-as Assistant Transporatation Superintendent:i in the-Selection 
that. may be: made aes bn 1955" pac —— 


ct 


a - Against DN did. August, d 1953. yeverting. him from. 
Class IL -post to~ Class HI, Dhingra moved the High- Court 
under Article 236 of the- Constitution. Harnam Singh, a Set 
the trial court held that ‘the. petitioner. had been punished by 
show t causé against the order proposed to y -be- taken in regard 
to him and consequently the order was invalid lor non- 
: . compliance. with.- the- provisions -of Arare gu of the. Consti- 
(1) [1958] A.LR. 36. MEUS dea AES Duo bs - i 
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tution. “On Letters Patent Appeal, the Appeal Court reversed 
the*order of the trial Judge and dismíssed “the application. 
The ‘matter theb came up before the Supreme “Court ahd’ the 
question involved was whether the offending "order" amounted 


to-a*reduction in rank within the. meaning of Article 311(3) of 
the Constitution. : "a 


-~ m = 


- 


Asi is wal with Das, C.J., the judgment considers the whole 
law on the subject and thé question “has been Idoked^ at from 
„every point of view. Entire ‘case’ law was considéréd and 
"the principle formulated in cléar-out ' terms. After afialysing 
Articles 310 and 311 (2) which relaté to’ Services in the Consti- 
tution; His Lordship records‘ the following conclusion’: — = 

“The principle embodied in Article 310(1) that the 

Government servants hold office during the pleasure. of the 

President or the Gavernor,'as the case may be, is qualified 

by the provisions of Article 311 which give protection to 

'' the-Governmgnt servant. The net result is that it is only 
in those cases where the Government intends to inflict 
those three formis of punishments that the Government 
servant must bé given a reasonable opportunity of showing 
cause “against the “action pfoposed to be taken in "regard to 
him. It follows, therefore, that if the termination of ser- 
vice is sought to be brought about otherwise than” by way 
of punishment, then the Government service whose service 
is so tefmifiated caniiot ¢laim- the prótection of Article 

311(3) and the decisions cited before us and referred to 

above, in so far as they lay down that principle, must be 
.^ held: to’ be rightly decided. F 

Then in paragraph 26 His Lordship discusses under what 
‘circumstafices . the termination of eitiployrüetit per se would 
amount to a-' ' pühishrüent" and'in só^dóing divides thé service- 
"holders into ‘two “eategortiés—those ae a tight to hold office 
and oe who have fiot: — B 

“Shortly put, the principle is that when a servant has 

l rightetena ‘Post or to'a " ráük either’ 'ündér the téfms of the 
contract’ of em employment, 'expréss ‘or implied; or! under the 
rules ‘governing’ the ‘conditions’ of is’ service, the termi- 
nation of the servic& of such à servant or his reduction to a 
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Civil- : ,lower post.is by itself and. prima facieja punishmént, for it* 

1958 ...O0perates as; a forfeiture iof his right, to hold that post? or 
=e .. that rank and, to. get, the emoluments and other benefits 
Ranjit Kumar ius attached , thereto. But ifthe servant has no right to the 
/Vs. ^  : post, as "where. he is appginted to a post permanent or 

E: mu = temporary either on probatión or on an .officiating basis 


and whose temporary service has not ripened into a quasi 
- permanent’-service- as defined än- the Temporary Service 
-.. Rules, -the termination of his employment does not deprive 
+, -him of any right-and-cannot, therefore; by itself be a punish- 
. .ment. One test for determining whether the termination 
of the service, & a Government servant is by: way of punish- 
ment is. to ascertain whether the servant, but for such 
termirfation, has the right to hold the post. If he has a 

--. right to the-post as in the three cases hereinbefore men- 
> tioned, the termination of his service will by itself be a 
punishment and-he will be entitled to the protection of 
Article. - In other words and broadly speaking, Article 
|. $11(2), vill apply to those cases where, the Government 
servant, had he then employed by a private employer, will 

. be entitled to maintain an action for wrongful dismissal, 
-.'. removal or reduction in rank. To put it in another way, 
- if the Government has, by contract, express or implied, or, 
- under the rules, the right to terminate the employment 
at any time, then such termination in the manner provided 
by the contract or the rules is, prima facie and per se; not a 


punishment and - does not- attract the E uds of 
Article 311.” - ^ | - IR i 


P. C. Malick, Jc 


30 ors 


l 


J 


Then ilow paragraph 27;. which is. the most important 
paragraph and is set out in extenso :— 


-— gem 
^ v - 


kt It dies not, Taraa follow that, except in thë three 
.cases mentioned above,.in'all other cases, termination of 
l , service of -a Government- servant: who, has no right to his 
post, e.g., where he was appointed to a, post, temporary or 
permanent, either on probation or on an officiating basis 
and: has not rui aj. quasi pou status, the termi- 


- | removal from service: by way: of punishment. - Cases may 
/ -- arise where the: Government may -find a servant unsuitable 
I D^ | for the post. on -account-of mieconduct,: negligence, in- 
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* efficiency ox» other disqualification... If such a servant was 
e appointed to aepost, permanent: or temporary, either on 

~ probation or on an officiating basis, then the’ very transitory 

character of the employment "implies: that: the employment 
was terminable at any time on reasonable notice -given by 

the Government. Again"if.the servant was appointed to a 

post, permanent or temporary, on the'express condition- 

or term that the employment would be terminable ón say 

-a month's notice as in the case of Satish Chander v. Union 

of India(1), the then Government: might at any time 

serve the requisite motice. In both:cases the Government 
may proceed. to take. action against the servant in exercise 
of its powers under the terms of the contract of employ- 
ment, express or implied, or under the rule? regulating 

“the conditions of service, if any be applicable, and ordinarily 
. In such'a situation the Government will take: this course. 

But the Government may take the view that a-simple ter- 

mination of service: is not enough and that the conduct 

of the servant has been such that he deserves a punishment 
. entailing penal consequences. In such a case the Govern- 
ment may choose to: proceed- against the: servant on the 
basis of his misconduct, negligence; 'inefficiency or the 
like and inflict on him thé punishment of dismissal, 
removal or reduction: carrying with it. the penal conse- 
quences. In such a case the’ servant will be entitled to tHe 
protection 2 Article. 311(2)." 


i- VT . vals 
ry YC 


ro Oat the facts, Das;'C.]. held hat the PE in Class 
II being on officiating basis, Dhingra had'-no right to the post 
and the order reverting him to his permanent office.in Class III 
service does not amount to reduction in rank within the mean- 
ing of Article 311(3) nor can this so-called reduction in rank 
be considered by way 'of-. punishment. The decision of the 
Appeal:Court.setting;aside-the order of Harnam Sing, J. was 
upheld-om these: groünds.' In the ‘dissenting judgment Vivian 
"Bose, 'J."agreed that Article gi1 would:only apply when. penal 
^ consequences ensue fron? dismissal 'or- removal or reduction in 
rank, though hé would prefer to- phrase this in wider terms 
and say Zeetethe Article is attracted whenever a ‘right’ is 
infringed in the way I proceed ‘tot explain, for ‘right’ can be 
infringed in that sort of way even when no penal consequences 


(1) [1953] $.C.R. 655; (ogg) A.LR. S:C. ago. 
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Civil - follow.” , He then explained, the, word ‘right’ need ^ not bé 
73958 justiciable, but which would form. a * good foundation for a 


Tp. A ‘Petition or rights. in Englend: Th. his view, there s “evil 
at 


m wes dunn De not. be promoted tio :Class.jII service 

engal ^ c until some: competant officer Choosés to, think thàt. he has 

£C. “Melick, made: his. previous. shortcoming.” He. considered. this to be a 

-rcase of stopping of promotion to a-higher rank for an-indefinite 

: period, ;and.as ‘such , must; be. held to-be a. ‘punishment’ or 

s- penalty.’ ; In His: Lordship's View, .we : have :to look to the 

consequence to determine . Whether. «he order operates as a^ 

.punishment or péhalty -and .the form of the-order, precedure 

- followed -and the intention of the officer. who. passed the order 

are: ;imrelefant considerations. ; It is the effect -of the order that 

- matters and in ‘His Lordship's judgment Article: 311. applies 

. whenever any. substantial evil follows over and above.a: purely 

contractual: one. Lhe..:protection- against Article 311 is not 

against harsh words but oo hard . DIOWA. 

on ue The law- as T pe as laid down. by the Supreme 

Court in the. above.case is that in cases where the employee 

- has-a right toa post, any order terminating his'sérvice or trans- 

'ferring him to a post:of lower rank would per se be treated | 

as punishment. or. :penalty.: An employee has a right to a post, 

: if he is,a permanent incumbent of that. post or in the case of 

temporary incumbency, the post is for a stated’ period. An 

employee holding a provisional or officiating appoitment has 

- tio right to-that post.. So that términation of such: provisional 

- appointment or reverting him. to his substantive office in -lower 

rank from -afi office-of higher. rank in which he was. officiating, 

.-. does not per.se amount to- punishment. or penalty... In the case 

`of provisional or officiating appointments, something more than 

: mere termination/óf service is necessary.to bring the'case within 

© - Article 311 of the Constitution. J Ehis judgment of tlie Supreme 

Coürt. was very carefully:considered by Sinha; J. in thé icase of 

of the Constitution. In pe: judgment: delivered on April 3, 1958 

-tof the Constitution., In ‘his:judgment-delivered on-April, 1958 
His Jor laid down: the eas propositionen — 


Hd 


~ 
- 
-4- 


= coe ery pea js 1 il 7 E - ux -— — MS 
a "Where a (person. is, appointed to ‘officiate i in ‘a per 
: cu . manent post cor to ‘hold.-4. temporary post other than oné 
> ; for a fixed term, whether substantively or on probation Or 


(1) Unreported case. 
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on an officiating basis, the implied term of his employment 
„ is that his gervice may be termimated on reasonable notice 

< and the termination of service will not amount to dismissal 
or removal from service.”  . 

In the instant case the plaintiff did meither hold anv 
permanent post nor a temporary post for a fixed period. His: 
letter if appointment given in April/May, 1950 shows that his 
appointment as Sub-Officer was témporary. It follows that at 
the date of termination of his appointment he had no right to 
a post. Termination of service, therefore, cannot be treated 
‘per se’ as a penalty to punishment. - , 

. 


Mr. Arun Mukherjee, However, argués that œhe orders 
evidenced by the memoranda of June $0, 1950 and August 3, 
1950 do not amount to mere termination of service. It contains 
something more. The concluding sentance in the Memorondum 
of goth June cofitains ari offer of sérvice in the lower rank arid 
thére is this string in the tail. Thé second Mémorandum dated 
3rd August purports to terminate his service for not intimating 
his decision regarding acceptance of the post of a lower rank 
within July 8, 1950. This termination: of- service, therefore, 
must be held to-be for: disobedience, ^ the: act :of- disobedience 
being not intimating his decision regarding the acceptance of 
the post of Leader. If the case of termination of service-or one 
of the causes be the disobedience of an order of a superior 
officer then such termination has been held by Sinha, T. in the 
case above referred to, to be by way of punishment. I am, 
however unable to read the two Memoranda in the manner 
Mr. Arun Mukherjee asked me to do. The first Memo of goth 
June is the definite termination of the plaintiffs appointment 
as Sub-Officer. This letter also contains an offer of a post in 
the lower rank to be accepted within a specified time. That 
éffer not having been accepted within the stipulated time, the 
second Memorandum date August 3, 1950 is nothing more than 
an intimation that the offer is no longer open and on and from 
1st August his connection with West Bengal Fire Service 
ceased. 


Mr. ATin Mukherjee further argued that the instant case 
is one of giving the dog a bad name and then hang him. The 
ground of termination of service has been stated to be ‘ unsuit- 
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able' for the post which means inefficiency and incompetence. 
It is true that to tell a man that he is incompetent alter fiv 
years of service raises a considerable suspicion that the dtder 
was not bonafide. Had the point of mala fide exercise of 
power not been abandoned at the hearing. I would have 
given this fact its appropriate,consideration. But the office of 
the plaintiff being provisional, fhe termination of service on 
the ground of unsuitability cannot be considered to be a punish- 
ment. In Dhingra's case the reversion to a lower rank on the 
ground of unfitness to hold a higher post was not considered 
to be by way of punishment. ` Not even the dissentient Judge. 
considered this to be a punishment. Wivian Bose, J., considered © 
the order to be bf’ way of punishment because of the fact that 
the petitioner would ‘not be promoted to'the high rank în- 
definitely. * This was the evil consequence of the order in the 
Supreme Court case. On the law and authority I am bound 
to hold that in the instant case termination of service does 
not amount to a punishment and as such Article 311 of. the Con- 
stitution is not attracted. In the result, the suit must be dis- 
missed. 


N. N. Bhattacharjee: Solicitor for the Plaintiff. -` 
-~a N, C. Mitra: , Seen for the ii 
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S.K.R.C. © > Suit dismissed. 
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.o  , Before Mr. Justice Renupada Mukherjee and 
Mr. Justice Binayqk. Banerjee. 


HAZI MUMTAJUDDIN 
l [ | 
DEBENDRA NATH SEAL & ORS.* 
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Record of A F and recent—conflict between—Presumption of correct- 

ness—The Bengal Tenancy Act (Act VIII of 1885)—Section ro3B— 

š Presumption under—Purchaser at a sale for arrears of revenue—Tille 

of—Adverse possession against the purchaser who has not got possession 

of property—Starting point of limitation— T he (indian. Limitation. Act 
(Act IX of 1908) —Article r44— 


In a conflict between the old record of rights and the @ecent record 
or rights, the recent record is to be presumed to be- correct unless it is 
proved by evidence to be incorrect and the burden óf proof to show that 
it is incorrect is upon the party challenging it. =f 


Bhupendra Kumar Ghose v. Abdur Rahaman(1) referred -to.- | 


This presumption as well as the presumption under Section 103B ‘of 
the Bengal Tenancy Act relating to the correctness. of the entries in the 
record of rights is a *tebuttable one and to say that a comparatively recent 
record of rights would under all circumstances prevail over the old record 
woui be begging the whole question. | , c. .... - 
The procedure adopted by the lówer Appellate Cóurt in entering into 
a correspondence with the Director of Land Records for the purpose or ascer- 
i the nature and correctness of § 's survey and accepting the 
opinion of the later ——-———deprecated.^| : .^^ ^^ ^c" 3 7 ^ ^ ,^ 
"Where a person purchased `a property at revenue ‘ale but did not 
get possession of the same, his title may relate back.to a’ date antecedent 
to the date of the sale by operation_of law but in order to substantiate 
a case of E a etree against him it cannot be said that the previous 
owner was prescribing "against him 'even before he. purchased the property. 
- bos a DE WE, 0 T d E 
In such a case the possession of the previous owner could never be 
adverse to the purchaser under Article 144 of the Limitation Act until 
the latter was entitled to get delivery of possession of the. land: The date 
of delivery of possession and not the date of auction purchase, therefore, 
is the starting point of limitation. i pe 
The question whether the Plaintiff prosecuted the suit in. the Court 
below in good faith or not is a question of :fact and cannot. be entered 
into in Second Appeal. . TIME 


r 7 - 
1 m Sev 


Suit for declaration ‘of title and' recovery of Khas possession 
and of mesne profits. o ^ 77^ 7 "i o7. ^ M 
«A ~*-Appeal from Appellate Decree No..339 of 1952 again&t the decree of 
Sri K. -N. Bhesteeharjee, Additional District Judge, grd, Court 'of--Zilla 
ak tebe aes at Alipore in T. Appeal No. gs of 1045 dated the ssnd of 

December “1951 confirming the decree:of Shri H. N. Lahiri, Sub-Judge, 

and Court of 3f-Parganas, Alipore dated.7th of June; 1948. ... - ^ 


(1) [1934] 61 C.L.]. 18.» 
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The material facts will appear from the judgment. 
9 


Benoyendra Prosad Bagchi and Hari Charan Banerjee 
for the Appellant. 
P. N Mitler and Kashi Nath Militer for the Respondents. 


The judgment of the Court was as follows: 


Renupada Mukherjee, J.:—Two questions have arisen for 
our decision in this appeal, first, what is the true location and 
identity of the land purchased by plaintiff respondent, Debendra, 
Nath Seal, at a CaJlectorate Sale held*on 22nd December, 1931 
for arrears of land revenue and secondly, whether the ctaim of 
the plaintiff respondent is barred by limitation or adverse 
possession. These questions have arisen on the following 
allegations of the plaintiff in his plaint. 


One David Alexander Wills was the owner of a holding in 
Dihi Panchannagram, Division 5, sub-division T., of 24-Parganas 
Collectorate bearing No. 87, of Smart's Survey and No. 104 of 
the old survey and also bearing a Sadar Jama of 16/5 Pies. 
The holding was sold through the Collectorate of 24-Parganas- 
for arrears of land revenue and purchased by the plaintiff res- 
pondent who obtained a sale certificate. ,Thé plaintiff attémpt- 
ed to take delivery of possession through- the-collectorate'But'was . 
resisted by one Pannalal Rajak and others on the ground that 
the land really purchased by the plaintiff was a different land 
and the land of which the plaintiff wanted to take possession 
was really bolding No..105 and not 1:04'of the old survey. 
Thereafter the plaintiff got his name mutated in the Collectorate 
and also applied for demarcation of his-land under the pro- 
visions of the Bengal Survey Act and it was found by. the 
surveyor after relayment of several maps in presencé of the 
interested parties that holding No. 87 of Smart did not corres- 
pond with holding No. 104 of.the old survey, but it corresponded 
with a part of old rent free holding No. 105 and the old hold- 
ing No. 104 corresponded with a part of Smart's holding 
No. 140. This survey case was dispdsed ‘of on 14th 
February, 1944, -but: the- priricipal. defendants’ Nos. 1 and 2 
‘wrongfully kept the plaintiff-out .of possession’ or te -disputed 
land and so..he instituted the: suit for declaration of his title 
to the disputed lañd, for recovéry of Khas possession , thereof 


* 


E 
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ue "The suit was contested. by „defendant No. i1; His. defen - 

in the-main was that the plaintiff haying -purchased; Holding Hizi Manan 
No. 85. of, Smart’s survey jhe 4s not.entitled to.claim any. land Devendra’ :Nath 
outside that Bolt: i d defendant. also : peaded : anon ee 


- — 
[m 


situs en Eo UE BMupada 
The trial Coun aN the defence of the € HE J. 

defendant, and decreed : the :suit:. This; decree, was confirmed 

in the | appeal filed by, defendant. No.. ti and ‘so he-has preferred 

this second appeal. » 


- a + 
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The points e decision in this appeal are ;— 
Lh "i i 3: oropan vu |. 


T" (1) "What i is the identity. of the land purchased by the 
plaintiff .at the collectorate.. sale? Is, the. plaintiff res- 
pondent entitled to claim any land outside Smart's holding 


No. 87? 


(2) Is the claim of the plaintiff ds a ud D by 
limitation Or.adverge possession?» , . oao, 


+ 


We shall take up these. two points one after another. As 
to the first point, these is no question that, the plaintiff res- 
pondent did purchase a holding of: Dihi Panchanpagram within 
. the Gollectorate of 34-Parganas and; ‘that the. number of the 
holding į is 87, according to. Smazt's survey, which ;took, ‘place dur- 
ing the years, 1903-1907. ‘There, was one other; authoritative 
survey "after that, name of the cadastral, survey of 1928- 29. It 

' was not disputed before ùs that the plain of the CS. survey 
agrees with the.plan of Smart's survey. Mr.. Bagchi. contended 
on: behalf of the defendant , appellant, that these. two surveys, 
~ being, of later dates than” “the survey of Smyth and Billon, the 
© respective dates where of were 1847 -53 and 1868-70, and there 
' being a presumption of correctness in favour of the C.S. records 
- ‘the, two, later. surveys. should; prevail, over the twoearlier surveys 
and. it. would, be: held, that the plaintiff, respondent purchased 
holding : No. b 87. of Smart's , survey > ‘and no other land. n i 


k 


l support of this contention, Mf. agchi relied, on 3 case reporte 
in Bhupendra Kumar Ghose v. Abdur Rahaman(1) in which it 
* has béen field that. in a.conflict between the old recerd-o£ rights 
and .the , recent .record-of.rights, ' the, recent record is to be : 
presumed . to be correct .unless it is , proved | py evidence to be 
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incorrect and the burden of, proof to show that ft is correct is 
, upon the party challenging it. This presufnption as well. as 
* the e presumption under section, 103B, of the Bengal Tenancy 


Hazi Apomtajuddin Act relating to-the correctness ‘of the entries in the record of 


Debendra Nath ri 


Seal & ors. 


SE Renupadg 
~ Mukherjee, J. 
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OE holdings B , 140; 87, E and 121. 


ights is a rebuttable one and to my that a comparatively recent 
record of rights would ‘under all circumstances prevail over the 
| e record would be begging the whole question. 


. A commissioner was appointed in this case to hold a local 
investigation with the following. among ponen directions : 


` zug 
is To i locate, , 


(^ 


(2) "To measure the surrounding lands i.e. the lands 


© covered by holding No. 103, 104 and 105 of Mr. Smyth's 
` plan corresponding to holdings NO: 140, 87, 88 and 121 of 
Mr. Smart's plan. 


(3) To relay thereon Mr. Smyth's pan, Mr. Smarts 
plan, Mr. Billons plan and the C. S..map. * 


(4) To prepare a comparative plan to ascertain and 
locate the extent and position 'of lands covered by holdings 
No. 104and ios, of the Smyth’s ‘survey and that of holding 


» No. 87. of Mr. Smart’s survey showing therein particularly - 


the boundary of' lands covéred’ by holding No. 103, 104, 
105 of Mt. Smyth’s survey "corresponding. ‘to "Mr. Smart's 


ert eee as 3 


6) To repórt ahir the ‘land d by holding 
No. 87 of' Smart's survey is wrongly shown in Smart’s plan 


as appertaining | land dci P holding : No. 104 of emus 


survey." f 


P `~ 4 
yc E » £ y, 1 1 "nt 


- The'commissioner carried out these diréctions and prepared 
a. comparative plan after Telayment, ‘of several ` maps and sub- 
- fitted “ a report. ` ephe” following conclusións of the © 'tom- 
missioner are material for our purpose. 


[d 
1 € TNA 


re — 
E pu Now froni the comparative plan: “Plate ‘Vit is clear 


that holdings No. 108; 104/and, 105 of Mr.’ Smyth’s survey 
taken "a3 a Whole practically “covers the ` holdings No. 87, 
-§8, 121 and 140 of Mr. Smart’s survéy.and that holding 


M 


è 
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*" No. 87 of Mr. Smart’s survey falls outside and to the east Civil 
. of holding No.,104 of Smyth's survey and also that hold- 1958 


^ * ing No. 87 of Smart's survey falls in. side and is included der 
in bolding No. 105 of Smythfs survey." NUM EIN 
' ' : j Debendra N-ih 
P iai ° i Taai Seal & ors. 
Mr. Mitter conténded on behalf of the plaintif respondent 
that Smart's plan has been found to be in accurate by the ,,Renupada 
Commissioner and the plan would appear to be selt—contra- gee ó 
! P ppe 
dictory if it is considered in the light of his Khasra Khatian, 
Ext. 4, and if due regard be paid to the comparative plan 
* prepared by the commigsioner after relayment of the plans of 
Smyth, Billon and Smart. The Khasra Khatian shows that 
holding No. 104 (apparently of the survey of Smyth and Billon) 
is new holding No. 87 of Smart. The comperative plan of the 
commissioner shows that this can never be so, because holding 
No. 87 of Smart falls outside old holding No. 104 and it is a 
part old holding No. 105. This last mentioned holding 
again is.a rent free one whereas holding No. 87 of Smart as 
well as old holding No. 104 bears of Jama of -/6/7 pies. The 
Kabuliyat by which old holding No. 104 appears to have been 
created in 1853 in favour of one Taju Mondal would show 
that the Sadar Jama for this holding was -/6/7 pies, (vide Ext. 9). 
The relayment of the several maps by the commissioner is based 
upon scientific survey and the correctness or accuracy of the 
relayment was not even challenged by the appellant in the 
Courts below. In these circumstances the Courts below were 
right in accepting the report and plan of the commissioner and 
once they are accepted, there is no escape from the conclusion 
that Smart's plan and Khasra Khatian in.so far-as they depict 
or show-that old holding No. 104 is Smart’s hold in No. 87, are 
wrong and that in: purchasing old No. 104 of Taju, Mondal, the 
plaintiff respondent really purchased a portion of Smart's new 
.holding No. 140 and the plan and Khasra. Khatian of Smart 
being in accurate the plaintiff respondent is entitled to claim 
the holding by the-number’of the old’survey. ° ER 





, Mr. Bagchi, raised, a contention. in this Court that the 
surveys of Smyth. and Billon, were not made by the .authority 
of Government as provided in section 8s of the Indian evidence 
p -— Bn è i : : 
Act and $0 no presumption. of accuracy should be, made in 
their favour. Such a contention was never, raised-in-the Courts 
below. - Although: there are no documents in this.case to show 
whether the. survey, of Smyth was made for revenue purposes 
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ONEN 7 ; M URP Lp [S We ro jj `, ; E Es z j 
Civil. and wis áccepitéd by Government as an authoritative one, there 
J058 ^^ “cag be no quéstion that’ Billon’s survey w4s made for revenue 
c v OS ie za coni sue pem a ee ee ee See cane NE 
Hn majia PUT Ses dnd a rent roll was prepared and maintained on the 
t$; W MS oit u PA; t- S . 
., basis of that survey [Vide Ext. 3(a)]. It is, therefore, too late in 


“Seal eee the .day to m hat no, presumption. of accuracy attaches to 
+ Li le M rl r LANE. mg i ad , X i e. n. i - EUM E 
Lt eeu. È Billon’s 'Sürv y. Ua ` | 
Renu ada nd z Ey. Leu a’ 1 A to i ‘ 4 


E Mukheme, Fo Im théoabove^connértion Mi; Bagchi pointed out that for 
P ^- the purpose. of ascertaining the nature and character of 
Smyth’s . survey’ the -lower - appellate court entered: into «a 

eo correspondencé with the Director of Laad Records and accepted ` 
the opinion given: by the latter. Mr. Bagchi submitted that 

. this"practically amounted to reception of additional evidence 
which. was snerely the opinion of 4° Government officer given 

UE ':  » behind tlie'back of the appellant.- We certainly do not approve 
|, 9f the procedure adopted by the lower'appellate court which 
' Was improper and tinwarranted by any provision of law, but in 
_-* our judgment this has not caused any real injustice to' the 
',* appellant This being the position and it being clear from 
*, Smarts Khasra Khatian that the holding pürchased by the 

à -_ plaintiff respondent is old holding No. 104 of Billori' survéy, 
= .^ it must be held that -Smiart’s plan and Khasra Khatian ‘re 
.'" wrong in só:far dg they allotted the numbér 87 against the old 
holding No. 1i04:^ This ig clearly bórné out by the com- 

.. Missioner’s comparative map which shows that Smart's holding 

' No. 87 is to the east of and ‘otitside the-ambit of Billons's hold. 

- ^ ing No: 104. "In our opinion the coufts below are right in 

: bolding that the identity of ‘the ‘dispiited land - should.’ be 

= establishéd with reference to Billon's holding No. 104 and Tiot 

- Srhart'g holding (Nó.-87. The title of the plaintiff respondent 
» sliould*bé ‘declared on that footirig 'as has been-doné by -the 


-~ 
- 


Y 


a RA appellant, therefore, ‘fails, : ^ 
P E (o xu "tow w ad P FE Tae ane P ra oe D 2. ag "de à EU y 
rt We now pass on, to-consider the, other. point raised- in this 


- >’, appeal, namely, whether the claim of the .plaintiff respondent 

ws 7 i8 Barréd’ by imitation or advérse possession. In this connection 
7 27.' “thé leditied “Advocdtas for both? parties agreed that the case 
ce a7 should be govérned by Aiticle 144; of Schedule I gf the’ Indian 
zou dide Limitation “Act: ai foutid by the loWér. appellate court, because 
e ew ep the plaifitiff riever got possession of this-land and the, symbolical 
ES "x delivery of posséssión ‘which, was taken through the collectorate 
was of d. wrofig land. ‘THE. only question which arises for our 


vc 
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consideration in this: case is what was the starting point: of. 
adverse possesion . in this case. M«. Bagchi made a threefold - 
submission in this connection. The sale in this casé took. 


Civil 
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place according to the provisions of thè Land Revenue Salep f mee ee 
Act of 1859 (Act XI of 1859) as supplemented by Act VII of Debendra Nath 


1868. Mr. Bagchi contengled that under thése two Acts, 
which are to be read as one integral Act, the Collector “should 


méntion in the sale certificate the date on which the purchase 


takes effect as prescribed in Schedule A of Act XI of 1859. In 


‘the: present case this "date as mentioned in the sale certificate 
was 29th July, 1931, (Vide sale certificate, Ext. 1). ` The suit was. 


E originally ‘instituted in the Court of a Munsiff on 18th Feb- 


- 
>. © 


ruary, 1944, that ` is, more than 13 years after agth July, 1931. 
Mr. Bagchi contended that the period of adverge possession 


should be computed from 29th July, 1931. In our judgment . 


this contention cannot be accepted for the following reason. 


"The title of the auction purchase may ‘relate back to a date 
antecedent to the date of the salé by operation ‘of law, but it . 


would be preposterous to say that the former owner was 
prescribing against him even before he purchased the property. ` 


The next contention urged by Mr. Bagchi iñ connection 


with the question of adverse possession was that in any event . 


the possession of the previous owner became adverse to the 
plaintiff respondent from the date of the sale;.that is gand 
December, 1931 and the suit was instituted after 12 years from ' 


] & ors. 


Renupada 


, Mukherjee, J. 
Pe 


that date. In support of his contèntion that adverse possession - 


` inust be, held to have commenced from the date of the sale, . 


Mr.- -Bagchi relied on the case’ of Lala Baijnath Prosad vs. 


Nursing Das Guzrati(1), in which’ it hag. beeri: held that under 


Article 183 of the Limitation Act the starting point of limitation, 
for executing a, decree ‘of the High ` Court’ is' the: date of the 
passing ‘of the ‘décree and-not the date of signing of the decree, 
because the right to enforce the decree accrues ias soon as the 


decree is passed and. the délayed signing of thé decree is a 


circumstance which is irrelevant for the pürpose of the starting _ 
of limitation: "Mr. Mitter, on thé/other hand, contended that 


limitation or adverse possession could hot possibly start before ` 


the date whén the" sale-became final ànd conclusive-which, in 
the preserie” tise, was igth Februaty, 1932, being the 6oth day 
from: the, date ‘of sàlé reckoning the’ date ‘of sale as the first date" 
as as presciibed i in section ay of Act XI er "1889... In our digne 
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Mr. Mitter's contention is correct because although in the case 
of execution of a décree governed by Article 183 of the 


~ * imitation Act, the right to execute the decree accrues coh- 


Hazi Mumtajuddin 
v 


Debendra Nath 
Seal & ors. 


e 


] Renupada 
MukherRea J. . 


- 


temporareously with the passing of the decree, it cannot be said 
‘that in the case of a purchase at a revenue sale the right of 
the purchasers to possess the auctior? purchased property ‘accrues 
directly or immediately upon his auction purchase. His right 
accrues only. after the sale becomes fina] and conclusive. 
Article 144 of the Limitation Act lays down that the period of 
12 years should be computed from the time when the. 
possession of the defendant becomes adverse to the plaintiff. 
In the present case? such possession of the previous owner 
from whom the appellant claims by purchase, could never 
become advérse to the plaintiff until the latter was entitled 
to get delivery of possession of the suit land. This date was 
19th February, 1932 at the earliest, that is, the date when the 
sale became final and conclusive. The suit having been 
instituted. on 18th February, 1933, the requisite period of 
adverse possession was not completed and it fell short by one 


. day. So the second contention' urged by Mr. Bagchi on the 


-question of adverse possession must fail. 


The third and last contention urged by Mr. Bagchi on the 
question of adverse possession was that the plaintiff respondent 
is not entitled to the deduction of the period during which 
the suit remained pending. in the Court of the Munsif, and 
if that deduction is not allowed the claim of the plaintiff 
respondent must be held to have became barred by adverse 
possession. It has already been said that the suit was originally 
instituted in the Court of a Munsif on 18th February, 1944, and 
the valuation of the suit was given at Rs. 1,200/-. An 
objection was taken by the appellant as to the valuation of 
the suit and also the pecuniary jurisdiction of the Court to 
try it.. The Munsif found that the suit had been under valued 
and the real valuation of the suit exceeded his pecuniary juris- 
diction. Upon this finding the learned Munsif passed an order 
on 5th May, 1945 for. return-of the plaint to the filing pleader 
for presentation in the proper Court. The plaint -was there- 
after refiled on the same day in the Court ofmshe learned 


- subordinate»judge who finally heard it. The lower appellate 


Court held that the time during which the sum remained 
pending in the Court of the Munsif should be excluded for 


e 
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computing. the period y, of. limitation, , because ET suit was Civil 
prosecuted there in good faith and the Munsif was Ls to 1958 


entertain the suit for want ‘of pecuniary: jurisdiction. Mr, t 
Bagchi contended for he appellant that. the’ suit had be 
deliberately under-valued by ,the plaintiff appellant without Debendra Nath 
taking ‘due: care and’ cautidn; bécausé «thé suit! land: had’ been =e 
valued at the same figure at which the plaintiff respondent had  , Renupada 
purchased it 12 years prior to the institution of the suit and ii de 
the respondent ‘did fiot- take any'care ‘to iascertain whether 

there was any increase in land-value during the long intervening 

period.” We‘ cannot say that this ‘contention: of Mr. Bagchi 

is “without any force- but the: -question Whether the plaintiff , 
respondent acted in’ good faith or not is a question of fact- and 
as the lower appellate: Court. decided ‘this questibn in favour 
- of the plaintiff respondent after adverting to the evidence 
bearing on.it; we are not indined to allow Mr. Bagchi to 
raise this contention in second appeal So ‘all the contentions . 
raised ‘by Mr. Bagchi | on the. queo of. adverse possession 
fail. í 2 
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." , Both the Moni pied in En appeal ¢ on behalf of, the 
appellant -having failed, this appeal is dismiised | Med costs to 
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CIVIL REVISION 
" Before the Hon'ble Mr. Justice S. C. Lahiri and ° 


the Hon'ble Mr. Justice B. K. Guha. 
DIVISIONAL ACCOUNTS OFFICER, EASTERN RAILWAY, 


; à "Vs. 
RADHA KISSEN KHATAN AND ANOTHER.* 


Civil Procedure Code rgo&—Section 6o—Meanigg of “ salary "—Nature of 


the sum of money dgducted from salary—Section 60, clause (r) whether 
P rid: to arrears of salary—Order ar rules 48 and 52 C.P.C.— 
isbursing Officer's duty and liability—Point not raised in the objection 


w^ paj 


filed before the court below whether can be raised in the High Court 


under Section 115 of the Code of Cii Procedure 1908. = 


Held:-—A salary represents the total monthly remuneration received by 
an employee for services rendered by him to his employer and a part of 
it cannot be said to -be his salary and if such a part is deducted by the 
employer and held in deposit for the purpose of meeting the dues of the 
employee's! creditors, it cannot be said that the sum which is made up of 
such deductions-represents the salaty of the employee. 


e 
Section 60 clause (1) does not apply to arrears of salary. 


Under sub-rule (2) of Order 21 rule 48, the only duty of the disbursing 
officer is to return the order of attachment to the court which issued it 
stating the grounds of his objection and if after considering the objection 
by the EE officer, the court refuses to withdraw the order of attach- 
ment, no liability attaches either to the disbursing officer or to the 
Government if he or it carries out the order of the executing court. 


The only duty of the disbursing officer under Order 21 Rule 48 is to 


- return the order to the court issuing it with full statement of all the parti- 


culars of the existing attachment. 


The High Court should not interfere with the judgment of the execut- 
ing court on a ground which was not raised by the petitioner in his 
objection under section 60 of Civil Procedure Code. 


-- 


The material facts will appear from the judgment: — 


Bhabesh Narayan Bose for the Petitioner. 
Prafulla Kumar Chatterjee and Mr. Radha Kishan 
Khetan for the Opposite Parties. 


The judgment of the Court was as follows: 


S. C. Lahiri, J.:—This rule has been obtained by the 
* Civil Revision Case No. 2545 of 1956. : 


LI 
bed « 
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Divisional Accounts Officer, Eastern Railway, Dinapore against 
two orders of attachment under Order’ 21 Rule 48 and Order 21 


Rute 52 of the Civil Procedure Code. The facts which are 
undisputed are these: — 


Opposite party No. 1 obtained a decree for money bau 
opposite party No. 2 who is tht driver of a railway engine under 
the Eastern Railway and levied execution of that decree in 
Money Execution Case No. 2 of 1955 of the grd Court of the 
Subordinate Judge at Alipore. In that execution case, the 
decree holder opposite party No. 1 obtained an order for 
"attachment of the salar of opposite party No. 2 from the 
montheof May 1955, and a further order Of attachment of a 
sum of Rs. 3,000/- which was held, by the petitioner or 
on behalf of the opposite party No. 2. The order 
of attachment of the salary was obtained under Order 21 
Rule 48 and the order of attachment of the sum of 
Rs. 3,000/- was obtained under Order 21 Rule 52 of the Civil 
Procedure Code. The petitioner, who is the disbursing officer 
of the Eastern Railway objected to the two orders of attach- 
ment on different grounds with regard to the attachment of 
the salary, the objection raised- was to the effect that as the 
salary of the judgment debtor was under a continuous order of 
attachment for more than 24 months till August, 1953, the 
judgment debtor was entitled to a respite for a period of 12 
months upto August 1954, under the provisions of the proviso 
to clause (1) of Section 60 of the Civil Procedure Code. The 
objection to the attachment of the sum of Rs. 3,000/- was to 
the effect that this sum included a part of the salary of the 
judgment debtor for the months of July and August 1954 which 
was exempted from attachment under the proviso to clause (1) 
of section 6o. It is conceded by the decree holder opposite 
party No. 1 that the salary of the judgment debtor upto the 
month of August 1954 is exempted from attachment but it is 
claimed by the decree holder that the amount which is held 
in deposit by the petitioner -does not represent the salary of the 
judgment debtor within the meaning of section 60 of the Civil 
Procedure Code. "The salary of the judgment debtor has been 
attached with effect from the month of May 1955 and conse. 
quently it is-eutside the period of exemption claimed by the 
Judgment debtor and there can be no objection to that order. 
With respect to the attachment of. the sum of Rs. 3,000, 
Mr. Bose, appearing for the petitioner, has contended before 
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ug that that’ part of this suni which represenfs the deductions 
from the salary ofthe petitioner for the months of July and 
August; 1954, should be‘excluded from attachment. - It has been 
found by the executing court that the sum of Rs. 3,000/- is 
made up. of.deductions;made from the salary.of the judgment 
debtor from. month to, month at å certain percentage and it has 
also been found that this.sum includes the. deductions made 
from the, salary of the judgment debtor for the months of July 
and August, 1954. Upon this finding, Mr. Bose has. contended 
that that portion of, Rs. 3,000/- which: consists of the deductions 
from the salary for the. months of July-and August 1954 should* 
be’ exempted frorf attachment.,}-The .contention is tat the 
salary,of';the judgment debtor does not lose its character 
because a part of it has been deducted and held in custody by 
the „disbursing officer, in, a separate account. Mr. Chatterjee, 
appearing-for the decree holder opposite party, on the other 
hand,- has contended ,that as soon as a- part. of ,the salary. is 
deducted from the. salary and held in a separate’, account, it 
loses its character of a salary and becomes attachable and ‘that 
the proviso to clause (1) of Section 60 of the Code of Civil 
Procedure has no application. , We are of ovinion that the 
argument of Mr. Chatterjee must be accepted. A salary re- 
presents - the total , monthly . remuneration received .by, an 
employee for services rendered ,by him to his employer and a 
part of iť cannot be said to be his salary and if such a part is 
deducted by the employer and held in deposit for the purpose 
of meeting the dues of the employee’s. creditors. It cannot be 
said that the sum which is made up of such deductions. repre- 
sents the. salary of the employee., In the second place, section 
60, clause (1).does not.apply.to arrears of salary Mr. Chatterjee 
has cited before us the decision,of the Supreme Court in the 
case of Union, of India v. Hira Devi & anr.(1).. At page 331 
Aiyar J. delivering the judgment of the court. observed aj 
folows:—: ^» ' . si» . E j ice a 
“This conclusion; does not, however, apply, to the 
arrears of salary and, allowance due to the judgment debtor 
as, they stand upon „a. different. legal footing. Salary is not 
attachable ‘to. the; extent ,, provided, in section 60, Civil 
. Procedure ,Code, clause (1) but there is; no such exemption 
_.,.ag wegards arrears. of, salary.” a 0 ^ Pa, s vos 0, 
_That: part of Rs. 3,000/-.in respect of .which exemption is 
claimr 3 py. the petitioner, at best represents the, arrears of salary 


' \ [1952] S.C.A. 323. 
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fue to the judgment debtor for the months of July and August, 
1954 and under the aforesaid observation of the Supreme 


Codrt, the exemption provided for in section 60 of the Civil e 


Procedure Code does not extend to it. 


Apart from all these confiderations, it appears that in his 
objection filed before the court below, the petitioner did not 
raise the point which has been argued before us by Mr. Bose. 


The petitioner filed his objection on the 15th September 1955 


and no where in the petition of objection filed on that date is it 
stated that any part the sum of Rs. 3,000/- includes the salary 
of the jidgment debtor for the months of Jufy and August 1954. 
T am, therefore, of the opinion that the point now raised before 
us by Mr. Bose on behalf of the. petitioner is an afterthought 
based upon an accidental finding arrived at by the executing 
court. J.am not prepared to interfere with-the judgment of 
the executing court on a ground which was not raised by the 
petitioner in his objection under section 60 of the Civil Pro- 
cedure Code. 


Mr. Bose has contended that under the provisions of sub- 
rule (3) of Order 21, Rule 48 of the Civil Procedure Code, the 
Government or the Railway administration is liable for the 
money paid in contravention of the provisions of Rule 48, and, 
according to Mr. Bose, if the money is paid out to the creditor 
of the judgment debtor, it will be open to the judgment debtor 
to sue the railway administration for getting the money which 
is not attachable under section 60 of the Civil Procedure Code. 
In my opinion, there is no substance in this argument. Under 
sub-rule (2) of Order 21 Rule 48, the only duty of the disbursing 
officer is to return the order of attachment to the court which 
issued it stating the grounds of his objection and, if after 
considering the objection by the disbursing officer, the cour? 
"refuses to withdraw the order of attachment, no liability 
attaches either to the disbursing officer or to the Government 
if he or it carries out the order of the executing court. The 
opening lines of sub-rule (3) of Order 21 Rule -48 makes the 
position quite clear and they are as follows: — 


“Every order made under this rule, unless it is re- 
turned in accordance with the provisions of sub-rule (2) 
shall birfd the (appropriate) Government or the railway 
(administration). ‘The plain effect of this provision is that 
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Civil where the disbursing, officer does not take objection to the 
a= 
1957 order of attachment, ‘any sum paid out in contravention of 
—— —— E 


un e section 60 of the Code of Civi] Procedure cán be recovered 
Divisional — 


v. from the Government ór the railway administration but in 
Accounts O : 
iden Rutuy case the disbursing officer takes any objection and that 
Í objection i$ Overruled, no lfability attaches either ` to the 
Radha Kissen 


hate SE disbursing officer or to the Governmentt. As J have already 

E ' said, ‘ the only duty of the: ‘disbursing | officer under Order 
"32i Rule 48 is to return the order-to the court issuing it 
with a` full’ statement of ‘all the particulars of the existing, 


tr 


M. Í ES ° 


S. C. Lahi, J. 


For the reasons given above, it is not possible for us to 
interfere With the judgment passed by the execiting'court. The 
Rule must accordingly be discharged with costs to opposite 


party. 


B. K, Guha, J.:—1 agree. 
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te 24s: — 7 CIVIL: REVISION- -: 
“<<. Before. Mr. Justice D; N- Sinha, 
7^ o0 * ^*  BHUTNATH-GARAI = - 
DTI - ES . 7 ove. E es 
E _ DIVISIONAL FOREST OFFICER MIDNAPORE* > o 
nore — Right. 1o enter, and cut fuel wood-— Owner granting 
" to. ‘enter forest: and cut -trees in forest—Cutting of timber 
‘regulated by West Bengal Private‘Forest Act 1948— Cutting allowed 
within Specified period -of year—Application to-cut timber outside 
. specified ‘period Sanction refused as not "according to working plan 
* and for the closed season—Vesting under the West Bengal Estate 
Acquisition Act ( West - Ben. Act Iof 1954 9— Right to enter forest 
for cutting wood, if lapsed.’ by, vestiture—West- Bengal Estates 
Acquisition ( Second Amendment ) Act (. West Ben.. XXV.of 1957) 
S. 3—effect of, "on sold. ‘out forest-timbér-- "any other person". in 
S. 3 (a a)—If includes MDC MR generis, rule 0, — Funda- 


ens for Lire . 
; > t M ^ E 
Im p owner of - -A forest Jui: entered | into a an poe and unregistered 


agreement dated January- 2,1953 with the petinoners granting the” latter a right to enter 
into the forest area and to out timber therein Within a specified period, lt was 
‘stipulated that upon the expiry of that priod there-will-be no further right to enter into 
the:forest, Under the West Bengal Private Forests Act 1948 rio cutting is allowed 
` except In accordance with a working plan, which in thé present. case, provided cutting 
between September 15 in a perticular year upto. March 31 of the year following, the 
other part of the year being olosed season for cutting. On March 3,1955 petitioners 
applied to the Conservator of Forests for permission to cut accórding to working plan, 
The prayet was however refused as it involved deviation of the plan as also on the 
ground that- such -application -should be by the owner. The owner applied.on March 
26, 1955 but it was refused as too late.” On.May 23,. 1955 the owner again applied 
for, permission to cuton an apprehension that the enforcement of West Bengal Estates 
Acquisition Act might take away the right altogether. This prayer was refused on 
. June 4, 1955 as it was then a closed. season, Upon an application for appropriate 
“Writ i it was contended by the petitioner that hé "had a oT to the trees upon the 


Japones as he had purchased me wood; Du- € eth. ie 
d mec Qe. RT ^ NT 
Held-—(i) The agreement being.to enter Anto the Es fot a pa'ticular 
„h. -purpose can not be construed to. mean n thar title to the” unsevered 
MES trees had passed by the agreement, ` 


: Ajit Kumar Bagchi v. State of "West cim and ‘akes (1) 
I C E $1 C-W.N. 516— distinguished T . 

. i) Section 5 of the West Bengal Estates nes Aes | of 1954 

having been. amended by West Bengal Estates Acquisition (Seeond 

a mendmedn) Act XXV of 1957 d insertion of a subsction (ma) 

*Civil Revision casa No. 2729 of 1955 - "P B 

(1) (1956) 61 CW.N, 516 Í RU 7 oS aa D zy A. 
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thereto, has effected a  vestiture of the standing forest trees 
held by an ‘intermediary* or'*any other person’ 
(ui) The words ‘any’ " other person’ in es. 3 (b) of the West 
Bengal Estates Acquisition (Secogd Amendment) Act XXV 
of 1927 , inserting “sub, s. (aa) tos.5 of the Act I of 1954 
cannot be interpréted ejusdem generis. as one of the fundamental 
-characteristics to apply the rule of ejusdem generis is a genus or 
a f a 2 category which is wanting in the very concept of ‘intermediary’ 
(mss 6, a- Interpretation of statutes Maxwell, 9th Ed. p. 317, 343. 
Se ees Wiliams v, Golding.(1). 


"E ok R. M. D, C. v, Union of India, (2) noticed. 


„Civil I Revision case,arising out of an application for Writ under 
Art, 226 of. qhe Contitution of India, | e 


.* a 


' ', The. material faets appear from the jadsement; — 
di mik ‘Nath Ray for the Petitioner e NE 


ed r N. €.  Qhakrüvorty and. 5. K. Ray: Chowdhury for the Opposite 
any 


"The judgment of the Court was as s follows : 


D. N. Sinha, J :—The facts in this case are shortly : as- follows 
The petitioner alleges that bya Bengali decument dated the 

nd. January, 1953 he has taken a lease of the trees of the forest 
in «. Moujas . Jora .Kendi and Gopal bandh in the district, of 
` Midnapore from the-owner Nalini Nath Mitra.. The document 
js not registered, and further, is unstamped.. No official translation 
has been annexed to the petition. In fact, - the original document 
„was „only. produeed at the hearing. It appears from a perusal 
l "e the document that what has agreed upon is that for a certain 
'Cónsideration the petitioner was granted the right to enter into 
a:certain forestarea and.to cut timber ‘therein within a specified 

^ eriod. It was "stipulated that upon the expiry of that period 
, there will. be no further right to enter the forest. As is "well- 
‘known, the cutting of forests in that area is regulated by the 
West Bengal Private Forests Act of ‘1948. . Under that ,Act a 
working plan. has to be made out and auneGoucd and no cutting 
is allowed except in accordance with the working plan. Accord- 
ing to the particular working plan with which -we are concerned 
: in this case, the cutting. had to be, done „within a particular period, 
namely, from the 15th. Septembr in a particular year upto 31st 
March of the following year. Between the 3i'st March and 


|a. J5th September, no ‘felling is “allowed. " "After the execution of 


. the. agreement, some time on or about the 3rd March, 1955 the 
petitioner wrote a letter to the Conservator of Forests with a 
no. i) VM "2 5 ate ' 


1) C.P. i E 
(3) te CR S C. 628 (631) AT 4*7 
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according tọ the working, plan. . On. the. 23rd. March 955.8. Non 
prayer for permitting him to fell and cut the trees, of. the, forest, 9958 


a received to. the effect ‘that the. re ues. _ invo ved, a 
reply, v il : n d olre Bhutnath Garai.. 


oe cd 


» 

tould only be. made "by ihe. owner. ' On the 26th March, j9ss Racine dudes 
car Midnapore 

the owner, Nalini Nath Mitra, himself applied. On the. 29th . 

March, 1955 the. Conservator of Forests - replied. stating. that, it » €. N. SinhasJ. 

was then too late, "because the period. of cutting expired, On, the 

31st. March, On the 23rd May, 1955, the «petitioner , again, 

requested the Conservator of Forests for permission. ‘The reason, 

for doing so was.that it was apprehended. that. in June. 1955 e 

the Estates, Acquisition Act might -come into operation and the. 

forests ‘would vest in Government, The petitioner, wanted to. 

"cit as much wood as was,possible before. that, event, took: place., 

This request was however, refused and rightly, refused because 

under the working plan. no cutting. could. be allowed during the 

closed _ season. ` As a. matter . of, fact,.on the 4th Jufle, 1955 the 

Conservator of Forests definitely refused to sanction any cutting. 

This application was made on the 31st August 1955 and is 

directed. against all, the. orders of refusal mentioned above, which 

prevented the petitioner from. cutting the wood and removing 

the same. ec C OR. cee ck NS 


r 4 


-— à 


a ee a ee a a "Went 

The first sue Gente this application is thatthe request had 

been, rigbtly refused in terms ôf the: West Bengal Private Forests 

Act. It ís-true that the: petitioner ‘wished: to!.cut the wood and 

take the same away before the Estates ‘Acquisition Act came 

into. operation but that was against the terms ofthe working plan. 

Is is stated that the trees are not 10 years óold'and are not in a 

position to be cut. Cutting could only! recommence from 
September: and -this’ application 'was made even befGre: that'date 

arrived. The application; therefore, on this -gróund;'is: prémátüre? 

But quite: apart from: this, there ‘is a: more fundamental'giottd 

and that-is_tħe very thing .tliat'thé "petitioner wasi afraid’ of 3 
namely, the coming into operation “of -the !:West' Bengal ‘Estates’ 
Acquisition Act. : Under.the West Bengal pu pictinicos acl “Act, 

all the estates..of intermediaries zinclüding: forésts Had vested in 

the-State;.. It is however argued that the» petitioner ‘Had not pur’ 

chased an interest in:.land but, had purchased' the wood,” "odha 

in accordance ^ with .the .principles* lai 05 döwnr"' by; iig 

Ajit- Kumar Bagchi. Vs: State» of «Wes i Bengal’ E brs (1) 

the petitioner's right mae ae by: the Estates Acquisition! : 


i re) T a Diran sal sg oni Paez ssl 
(1) (1957) 61 C,W.N. 576. 


Mx 
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Act and ng could not be prevented from implement g his agree- 
ment to cut wood and take it away. There is great doubt as 
to whether the agreement in this case, can be interpreted 
in the same manner as in Ajit Bagchi’s case (1). In that case, 
it was distinctly mentioned in the agreement that the sale was 
of the wood, whereas here only a right is Siven to enter intoethe 
*forests to cut wood and to take it away. It is extremely doubtful 
whether the title in- the unsevered wood had passed by the 
agreement: ` The learned Government pleader has pointed ‘out 
that in any event this has bécome academical because of the. 
passing of the West Bengal ‘Estates Acquisition (Second Amend- 
ment) Act, 1957 being West- Bengal Act XXV. of 1957, This 
isa State Act which came into operation on the 8th January, " 
1958, Section 3 thereof i is as follows :— 

“In section 5 of the said Act,— B. 
(a) in: ‘sub-clause (ii) of clause (a), the word 
— “forests’shall- -be omitted and be deemed always 
to have been omitted ; and 


(b) after clause (a); the following clause shall be 
' ' inserted and be deemed always’ to have ‘been, 
inserted, namely :— ) 
“(aa) all lands in any estate comprised in a forest 
= . ‘together with all rights to the trees therein or to 
~. the produce thereof and held by an intermediary 
- or-any other person : shall, notwithstanding any 
, thing to the contrary contained in any judgment, 
. decree : or order. of any court or. tribunal, vest 

l _in-the state” xc og. E i 
It is RT that. in view of- this gnus ments no Tinh rights. 
in. the petitioner could remain. outstanding: It. is clear thàt the 
amendment i is quite drastic. - : Before interpreting this amendment 
we should look at the prevailing circumstances and:the evil which 
it was intended to remedy. -A dispute had been raised in a “series. 
of cases as to whether in the case of sales of timber, standing in 
a forest, prior to the coming:into operation: of the Estates, Acquisi- 
tion Act, such timber vested in the Government, or whether the 
Government -had a right to prevent such ‘transferees from 
removing the same. - In -Sjit Bagchi's case (1) which of 
cause . turned: upon the “wordings: of thé particülar agreement 
therein, I held that a prior sale of the,*wood" standing in. thé: 
forest passed the title thereto to the transferee and the Govern- 


ave — of 


(1) (1957) 61 C.W.N. 576 - 
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ment “could ot prevent "the ° transferee from 1 removing the wood, M 
for which he had made full payment. Now, the law has been 1958 
máde- all-émbracing and what vests in Government is not only l 
he land'but ail the trees standing thereon'or thé prodüce ‘of the 

treés held by the intermediaries or any other person. It is then fe lie 
argsed that the words "any other person" should: be read, 9 — 
ejusdem generis and is applicable only to the kind of persons — D-X. Sinha, J 
known as intermediaries, If thig is correct then of course the 
petitioner is not affected becduse he is. ‘not an intermediary in 

any sense of the term.. However, ‘the’ rule “of ejusdem generis e 
does not apply and:for thé following''reasons-: Firstly, the rule 

. of ejusdem generis cen only apply’ where there exists a genus or 

e category (see Maxwell on Interpretation of Statutes, 9th Edition 

page 1331). "Where theré is a single instagce given, one cannot 

say that there is such a genus or category mentioned: as would 

attract the rule of ejusdem generis. There are Ofecourse cases 

both fcr and against this : proposition, ‘and’ the ` learned’ Advocate 

on ' behalf. of. the petitioner has, cited ane case. Williams Vs. 
Golding () ' . There. are ‘numerous’ decided ` Cases Which lay 

down that a single instance would not Be enough. But apart 

from this, there gre: other “objections. As I have said, there 

must be a genus or category. -The word “intermediary” means 

many things. It means an owner of the land” and also a tenant, S 
Therefore, it is. obvious that it does not, contain one genus or SN 
one category to which the disputed words may Be said to belong. 

If the leading ‘words introduce many genus or many categories, 

then the rule is not attracted, because it can not be ‘said tó which 

genus or category the disputed word belongs. The next objection 

is that in applying the principles . of. ejusdem generis, it is permi- 

ssible’ to take~ into ` consideration’ the . backgrou : -d and the 
circumstances ín which“ the particular legislation" came” to" be: 

passed. (See Maxwell 9th Edition p. 342 and the Supreme Court 

decision R. M. D. C. vs. Union of India. (2) As I have said, the 

‘context in which this: amendment was introduced. is -well. know: 

and can notte disputed, "By the Estates -Acquisition Act: all the 

Estates of intermediaries were being acquired. What is an estate 

and. what i is an ‘intermediary were ; highly disputed questions. From 

time to time ‘however: „the definitions haye been enlarged.: The 

matter came to a head in the case of forests and the dispute was as 


to whether the wood: in a forest which-has been $6ld to ‘outsiders 
before the Estate- Acquisition Act'came-into:operation vested in the 
State. There .can be little . doubt. that this amendment was 


intended to ensure that it did. | . been : 
(1) (1865) 1 C.P. 69,7 c7 6 9. BEES " | 
(2) A.L.R.1957 S.C, 628 at p.631 7 à 
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The result is that by virtue of this amendment thd petitioner's 
rights have gone and he can no longer take away the wood with— 
out the permission of the State. Whether he has rights against 
the state for damages or otherwise is a matter into which I need. 
not enter, because that is not withing the Scope of this 
éPplication. - : : ; 


The result is that this application must fail. -The rule is 
discharged. Interim order if anv? is „vacated. 


There wili be no order as to costs. 
I direct that a copy of the agreement be kept on the record. 


S. K. R. C. | . Rule discharged. ' 


APPEAL FROM ORIGINAL CIVIL 


Before the Hon'ble Mr. Phani Bhusan Chakravartti, Chief Justice 
-and the Hon'ble Mr. Justice S.C. Lahiri. : 


MORGAN WALKER & CO, a 
| y. a 
KHARDAH CO., LTD.* 


Award set aside by Court but reference not superseded — Arbitrator 
asked to proceed with the reference—Whether a second reference or 
mere continuation of the first one Revocaven of authority of 
arbitrator. S 


Held; A prayer for revocation of the authority of the arbitrator is 
clearly misconceived The Arbitration Act gives no power to the Court to 
rsvoke the authority of the arbitrator, but only gives it power to give lenve 
to a party to revoke The other power it gives to the Court is to remove 
the HONOR . 

xv A E 

ince che original reference had not been superseded there could fe 

ho second reference of the same dispute and there was no need of any, 


What the arbitrators have done in thie case was not that they entertained 
a second reference but that they had resumed and was continuing the reference 
originally made to them. In doing so they did nothing illegal. 


The material facts will appear from the judgement. 


M: Hazra with 4. C: Bhabra for the Appellent. 
K. P. Khaitan with B. Das for the Respondent, 


*Appeal from Original Order No, 26 of 1956, 
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The judgement of the’ Court was as follows : TE n "s 


L 
i 


P. B. Chakravartti, C. J. — This is an ud dicii: an-order 


- of vBachawat,. J, dated the 27th June, 1955, whereby the learned, 


Judge revoked the authority of the Bengal Chamber of Commerce 


‘and Industry to arbitrate in a dispute between .the.appellants 


. they were required ie decide.“ * A - 


i 


and the respondent which had been referred to the Chamter at the 
instance of the appellants.: He held that the: reference then 


- pending- before the Chamber was a:second. reference -of the same 
-dispute -which could’ not legally be entertained but, since the 
i Chamber - -was nevertheless entertaining it.and thus acting illegally, 
the only-proper course to’ take. was to reveke the, authority of 


the Chamber. - ‘For -his reasons, he referred to those given in 


` his order in the case of -Hulaschand . vs. The- Barenagore Jute 


adc oe c M. LC Rc PEE 


= F 5 ` 
- -* EET 


The facts are few and’ simple. On the [3th ‘August, 195) 
the appellants entered into a' contract with the respondents for 
sale to them of 2000 Maunds of Ready jute : “packed in bales, 
each weighing about 3j &/ or 4 maunds", In pursuance of that 
contract, ' the appellants delivered some jute in bales’ of the 
stipulated “size” which the respondents duly accepted and paid for, 
but they delivered some more jute -in bales of 5 maunds which 
the respondents refused to accept. The respondent's contention 
was that they were not bound under the contract to accept jute 
delivered in bales of 5 maunds, whereas: the appellants contention 
was that they were, in as much as the contract had subsequently 
been amended. A dispute having thus arisen between the parties, 
the appellants referred it to the arbitration of the Bengal Chamber 
of Commerce and Industry in accordance with the arbitration 
agreement contained in the contract ‘and on the 26th June, 1952, 


the Chambér made an award in their favour. “The - respondents 
“then made an application to this Court for setting aside the award, 
, By an or der dated the 12th January, 1953, S. R. ‘Das Gupta -J, 


set aside and his order was àffirmied on appeal on the 9th J une, 
1 53, The trial Court and the.appellate court both held tbat the 
arbitrators. had proceeded on a patent _misconception of the 
dispute | before them and assumed ‘that they were to decide the 


: rights of the parties under an amended contract, whereas whether 


the „contract - had been amended or “not was one of the matters 


~~ 


1 =(1) (1955) 96 CBF. 66, P 


1 M 
"s Ao R 2-50 Xt Ll ad E Uw yi 


Civil 


1958 
=_w 
organ Walker 
d & Co, 





v5. 
Khardah Co,, Ltd. 
P.B. Chakravariti 





A arch, 10 


1 





d e 2 Í : 
20 , 1 CALCUTTA-EAWIIOURNAL : [1958 
e 77 - 
Civil Though the award. was set aside, the reference was not 
1958 superseded. On the 31st July, 1954, the appellants addressed 


Margan Walker “a ‘communication ‘to the -Registrar of the Chamber, whereby 
sa Co. ® | they asked him “‘to constitute a court for adjudicating upon, the 
Khardah ¢ Co.,Ltd. disputes? between the respohdents and themselves, arising out 
_P.B.Chakravartti ‘of the’ contract concerned., "The letter which. began with that 
Ue -' request proceeded to state the whole case of the appellants and 
e ~ 'atthe end of:the narration, claimed an award in their favour. 
d “It then proceeded to refer:to the previous award and after stating 
that it had been set aside on the ground that:;the arbitrators --had 

assumed that the contract had been amended without deciding 

that fact,.as they sheuld have done, added. that this Court had 

held. that..arbitrators: had. jurisdiction to decide- whether the 

` contract. ha -been amended:or not. On receipt of that commuica- 

tion from the appellants, the Registrar of the ‘Chamber ‘addressed 

a letter to the respondents on the 18th September, 1954, in which 

he said that the appellants had applied for arbitration in their ' 

.dispute with the respondents under the contract of the 13th 

August, 1951, that he Ead constituted . a Court for the purpose 

and that the: respondents were to file their statement on or’ before 

_the 29th ‘September next... The letter was accompa nied by copies 

_ of the statement. of the appellants and the papers filed by them 

and it showed that the Registrar had _assigned a new number 

to the case. Thereafter, on the 7th December, 1954, the respon- 

dents took out a Notice of Motion for an application to be 

made by then on the next day. and, on the same day, they obtained 

an interim injunction, restraining the appellants from procecding 

with their case, before the arbitrators. The application Was made 

on the 8th December and by it the respondents’ prayed for a 

f determination that no arbitration agreement subsisted' as- between 

the áppellants and themselves, that, as the arbitrator, the ` Bengal 

Chamber of. Commerce and Industry was functus officio and that 

the. reference. made to it was invalid and, alternatively, for a 

revocation. of the authority of the arbitrator, Bachawat; J, 

made. an order according to the alternative prayer, as already 


i stated. 


- 


di may be pointed out at once that the respondents ' prayer 

‘ "Tor i a revocation of. the authority of the. Chamber was clearly 
s misconceived and the learned J udge's orüer, giving effect to that 
prayer, was also, strictly speaking, not correct, The Arbitration 

i Act gives no power to the Court to revoke the authority of an 
arbitrator, but only gives it power to give leave to a party to 

revoke, The other power it gives to the: Court- is to remove an 
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arbitrator. , Since, :however, -the: learned ndiidge clearly: intended e Civil 





thatctheiChamber. should?no longer nct'as..an:iarbitrator "jn -the © ‘F958 
‘dispute, .-we tmay ‘treat. His ‘order :as° an «order <removing the js 
arbitrator. .The:only question:in the?appeall;:therefore,:is «whether sick ae 


® S 
ithe. “given sby -the' . Jui i deri ve. 
the «ground given by ‘the ‘learned. J udge forsmaking :the la ee Os rd. 
xcortect, "XE. e crx 
e  P,B.Chakravartti 
C. 





In my view, the ground on which the le:rned Judge made 
"the order ds not sustainable. His -earlier sordér in! the'ease of 
: Hulaschand Rupchand Ns. The :Baranagore Jute "Factory *Co, Ltd. 
~on which :he -relied, was itself brought:up ‘on ‘ appealiand we 
have Just delivered out :udgment ‘thereon in which wethave given 
sour reasons .for:. dissenting from him on sthis:question, The -same 
reasoms apply here. The dispute ‘between the «parties "was 
referred to the arbitration of the Chamber in March, 1952 
"end an award was made, ‘but when-fhat'award was set aside 
“by ‘the ."ourt,^the ‘reference "was not ‘superseded. ‘Fhe result 
‘was that the Chamber’ remained: in’ seisin “of. the 'reférence “nnd 
the arbitration agreement ‘continued ~ to ‘subsist. At that ‘stage, 
‘the appellants who had originally made the refererice addressed : 
a further commifnication to the Registrar of the.Chamber and 
asked for arbitration and an award. It is true that the 
communication was in the form of a ‘&tutement of'clauim, but 
it referred ‘to the previous proceedings and stated 
how they had ended and with it was enclosed a copy of ‘the 
. award that had been set aside. In my opinion, the: correct 
view of that communication is not a fresh reference 
was made by it bat that, by it, the appellants asked for 
further arbitration on the reference which they had already 
made and which was still pending. Since the original reference 
had not; been superseded, there could be no second reference 
of the same dispute and there was no need of any. Noris 
there anything in the communication of the 31st July, 1951 i 
which must compel one to hold that the appellants were ad 
making a second reference and „not asking, in substance, for a 
continuance of the reference already before the Chamber. In 
the course of the argument we were iuformed that when an 
award made by the Chamber was set aside and the parties 
went back to it for further arbitratian, it was always necessary 
to file freat#statements, because the original statements, submitted 
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to this court along with the award, were retained here and 
not returned. In. those circumstances, we must hold, for the 
reasons given by usin The Baranoge Jute Factory Co. Ltd. Vs 
Hulaschand .Rupchand), (1) that there is no question of a ‘second 
reference in this case. What the Chamber was deing was not that 
it was entertaining à second reference, but that it had resumed 


“and was continuing the reference originally made to it. In doing 


— 


80, it was doing nothing illegal, 

" For the foregoing reasons, the order under appeal cannot. 
be upheld. We must make it clear, however, that our decision 
islimited to thesingle point dealt with by the learned Judge 
and we are deciding nothing more than that the proceedings. 
before the Chamber were not bad fos the reason that they” 
„were proceedings on a second reference. ecc 


In the" result, the appeal is allowed. The ordes of 
Bachawat, J. is set aside and the respondents’ application 18 
dismissed. As the point involved in the appeal 1s ome as to 
" which some doubs bas recently. been felt, pere will be no 


erder for costs. .  . | T 
s. C. Lahiri, J :— I agree 


l . Appeal allowed, 
S. K. R. C. E a 4 - . A application dismissed 


(1) Appeal No. 170 of 1955 
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SM. KRISHNADASSI SAHA  '- 
i i Vs. l mE 
AKHIL CHANDRA 'SAHA & ANOTHER.* 


Hindu Succession Act (Act XXX of 1956)—Meaning of the word “ possessed 
Of" in Section iu of the Act ——Exception under Section r4(2) of the 
Act—Whether includes, a. preliminery decree in a partition: suit— 
Possession of Receiver. . - 


-- A preliminery decee in a partition suit was passed on January 195i 
declaring the share of the *blaintiff and directing that the properties to be 
allotted to her “to be held ‘and enjoyed by ‘her as a Hindu mother 
during the time of her natural life-in the manner prescribed by Hindu 
law." Since then the Hindu Succession Act of 1956. has come into force. 


The plaintiff made an application that the properties to be allotted 
to her under the said preliminery decree in the suit be allotted to her as 
a full owner and the preliminery decree be amended accordingly. 'The 
paini contends that under Section 14 of the Act she is now entitled to 

old and enjoy the vn delen: to be allotted to her on partition as a full 
owner and not as a limited owner. The contesting defendant disputes her 
right under the said Act. The property was in the possession of a receiver 
appointed in the partition suit. 


.. Held: (1) The word '* possessed of "' in the opening clause of Section 14 
has been used in the sense of ownership which prs right to possession. 
There is no doubt that the section purports to dea with: property in whidh 
the, Hindu female has limited ownership and this section gives greater 
interest to Hindu female in these properties. The concluding phrase in 
sub-section (1) of Section 14 of the Act is a clear indication of this in- 
tention. . 


The word '' possessed " must be given the widest possible meaning in 
construing section 14(1) of the Hindu Succession Act 1956. It should not 


. _ be confined to possession actual or constructive but must be extended to 


every form of possession known to law.- 


(3) The title of the plaintiff Has been declared in the preliminery 
decree and possession of the receiver in law is the on of the plain- 


tif along with those whose title have .been declared in the preliminery 
,decree. ^ A. ox 


(3); That the word “ decree ” in sub-section (3) of section 14 of Hindu 
Succession Act meant only a final and not a preliminery decree in a parti- 
‘on suit.' ^ ji : 


~ 


| D. N. Sen, for the Petitioner. 
,.. B. C; Dutt, for the Respondent. - " 
~~" The judgment of the Court was as follows: . 


ihv aii P gs 
The material facts will-appear from the judgment. 


f 


P, C, Mallick, J.:—This is an application by a Hindu 
mother for an order: that the properties to'be.allotted to her 


* Application- in re: Original Side. . Suit No. 1649 of 1944. 
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under the preliminary decree in this suit to be allotted to her 
as a full owner, and the preliminary decree be amended accord- 
ingly. The preliminary decree directed that the properties wo 
be allotted to her “be held and enjoyed by her as a Hindu 
mother during the time of her natural life in the manner pres- 
cribed by Hindu Law." The preliminary decree was passed 
on January 31, 1951. Since then, the Hindu Succession Act, 
1956 came into force. The plaintiff contends that under 
Section 14 of the Act she is now entitled to hold and enjoy the 
properties to be allotted to her on partition as a full owner 
and not as a limited owner. It is contended by the contesting 
defendant that she ig not entitled to the order under the said 
Section. The decision will depend on the construction of 
Section 14 af the Act, which reads as follows : — 


“(1) Any property possessed by a female Hindu, 
whether acquired before or after the commencement of this 
Act, shall be held by her as full owner thereof and not 
as a limited owner * * ii a : £ 

i e 

(3) Nothing contained in sub-section (1) shall apply 
to any property acquired by way of gift or under a will 
or any other instrument or under a decree or order of a 
civil court or under an award where the terms of the 
the gift, will or other instrument or the decree, order 
or award prescribe a restricted estate in such property." 


Mr. B. C. Dutt, learned counsel for the opposing defend- 
ant, bases his opposition on two grounds. The first ground 
is that in order that Section 14(1) may apply, it must be 
proved that at the material date the Hindu female was in 
possession of the property. In the instant case, the plaintiff 
was not in possession of the property at the date of the Act . 
coming into force—the property being in the possession of a 
Receiver appointed by this Court. Hence, the plaintiff cannot 
get the property to be allotted to her on partition as full 
owner. ‘The second ground is that, in any event, the prelimin- 
ary decree, having already been passed in this suit, which 
prescribes a restricted estate to the plaintiff in the properties 
to be allotted to her, sub-section (2) of Section 14 of the Act 
prevents the application of sub-section(1). 


, To take the first -point first. Sectión 14 is the section in 


€ 


4 
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the Act which» purports to alter the Hindu Law'as to Hindu 
- Women's. estate. Rormerly she had limited ownership in pro- 
perties. She is now under Section 14 of the Act to hold a pro? 
perty as full owner and not as a limited owner.’ This is a 
revolutionary change effected-by Section 14 of the Act.. Certain 
exceptions to the general -tule as embodied in Section 14(1) 
are enumerated in sub-section- (2). It is contended, however, 
that apart from the exceptions set out in sub-section (2), sub- 
section (1) itself is not applicable unless the Hindu female is 
in “ possession " of the property at the date of the commence- 
ment. of the. Act. Orfte she is in possegiion of the property, 
she will have an absolute title. If, however, she is not in 
possession of the property, she does not acquire absolute title 
under section 14(1). It is contended that possession of the .pro- 
perty is the test of the applicability of section 14(1). 


In what properties a female Hindu will get full and not 
limited ownership is stated in the opening clause “ Any pro- 
perty possessed by a female Hindu.” A female Hindu may be 
in possession of a property-in-which she may have some sort 
of ownership or title. She may also be in possession of pro- 
perties in which she has no ownership. She may, for example, 
be a tenant of a particular property or.a licencee. Im such 
cases, she has possession in the property, but no title as owner, 
absolute or limited. Nobody has ever contended’ that the 
Legislature did intend that a female Hindu would acquire 
ownership in properties which are possessed by her as a tenant 
or a licencee. Yet, if we give a plain meaning’ to the opening 
clause, then it must be held ‘that mere possession by a female 
Hindu, entitles her to absolute ownership in the property 
under Section 14(1) of ‘the Act, whether she is in possession of 
the’ same as -a tenant. or licencee without ownership—absolute 

. Or limited. This leads me to doubt that the. Legislature used 
the phrase “ possessed by a female Hindu” to mean that the 
Property. must be in possession of the female Hindu in order 
that she may get the benefit of Section 14(1). Again, a Hindu 
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female may have title to the property, but no possession, actual : 


or constructive. Common example is the case of a property 
owned by a.Hindu female which is in possession ,of trespasser, 
the trespasser not having: perfected ‘his title by adverse 
possession. Again, take the case of a Hindu female who has 
let out her land. Sodong as the tenancy continues the Hindu 
female may be said to be in constructive possession of the pro- 
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perty through the tenant. After the determifation of the 
tenancy, if the tenant wrongfully continues*in possession, such ^ 
Possession of the tenant cannot be said to be her possession and 
she cannot be said to be in constructive possession of the pro- 
perty through a former tenant. ‘The hightest that can be said 
in such cases is'that she has only the right to get possession 
bur has no possession, actual or constructive. If possession is 
the test at the material date, then a Hindu female who has 
lost possession but whose right to possession is not lost, 
as indicated above, would not 'get absolute ownership under 
Section 14(1) but only limited ownership, as provided in the 
old Hindu Law. The moment, however, she gets ‘back 
possession, by suit or otherwise, her limited ownership is con- 
verted into absolute ownership. I do not find any rhyme or 
reason in this. It is argued that the reason why the Legislature 
insists On possession as a condition for the application of. 
Section 14(1) is to provide against cáses in which the Hindu 
female lost possession either because she had transferred and 
conveyed her interest in the property to sorgebody else, or 
because a third party had acquired title by adverse possession 
in the property. In such cases the Legislature did not intend 
to give the Hindu female full ownership to the prejudice of 
parties who acquired title either by way of transfer from the 
Hindu female or by adverse possession. In either case, how- 
ever, the Hindu female having no title as limited owner, cannot 
acquire the greater title of absolute ownership. I can find no 
conceivable reason why the Législature should consider that a. 
Hindu female would only acquire absolute ownership if she is 
in possession of the property. ` 


My attention has been drawn to certain cases decided in 
this Court and other High Courts, in which the learned Judges 
proceeded on the footing that in order to attract Section 14(1) ' 
the Hindu female must be in possession. ‘The cases cited are 
—Gostho Behari v. Haridas(1), decided by a Division Bench of 
this Court, Goddam Venkayamma v. Goddam Veerayya(s), 
decided by a Division Bench of the. Andhra Pradesh 


1) [1956] 61 C-W.N. $35. 
1957] A.I.R. An Pradesh, 218. . 
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High Court, Jhelambal Ammal v. Keshavan Nair(1), 


decided by the Kerala Court .and in Luxmi Din v. 
Surendra | Panda(), “decided by the Orissa High Court, 
Hari  Kisu v. Hira(3), decided by the East Punjab 
High Court, and - Babu  Habuman Prosad v: Musst. 
Indramati(4), decided by .the Allahabad High Court and 
reported. All these are cases in which, the female Hindu 
lost title in the property at the material date, she having 
neither title nor possession. In such cases, the Court held 
that the Hindu female did not acquire absolute ownership. 


"Ihe reason for the decisjon seems to be that at the material. 


date the female Hindu was not in possessidh, either actual or 
constructive. In the Calcutta case, above referred to and re- 
ported in Gosto Behari's case(5), P. N. Mukherji, J. makes the 
following observation at page 329 :— 


“The opening words ‘any property possessed by a 
female Hindu’ obviously mean that to come within the 
purview of the section, the property must be in the 
possession of ethe female concerned at the date of the 
commencement of the Act. They clearly contemplate the 
female’s possession when the Act came into force. That 
possession might have been either actual or constructive or 
in any form recognised by law, but unless the female Hindu, 
whose diminished estate in the disputed property is claimed 
to bavé been transferred into absolute estate under this 

` particular section, was at least in such possession taking the 
word * possession’ in the widest connotation, when the Act 
came into force, the section would not apply . . . . .” 
Then, a few lines after, the learned Judge states : — 


“Title to the property having been lost, even the 
right to possession would be altogether gone." 


In the Andhra case, reported in Gaddam VenKyamma & 
ors: V. Gaddam Veerayya (died) & ors.(6), in Viswanath Sastri J., 
in delivering judgment, made the JderONing observation at page 
281 of the report : — 


“The previous law allowing only a Hindu Women's 


t 1957] A.I.R. Kerala 86. 
2) [1957] A.E.R. Orissa 1. : 
3) [1957| A.I.R. E. Punjab, 89. 
| 1958] A.LR. All. 304. 
195 2 Auer gape 
(6) [1957] A.I.R. Andhra, 280. 
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Limited Estate to a widow inheriting her husband's pro- 
perty has been abrogated. Though Section 14 of the, Act 
is retrospective in so far as it enlarges a Hindu Women’s 
Limited Estate into an absolute estate even in respect of 
property inherited or held by her as a limited owner before 
the Act came into force, its operation is confined to property 
in the possession of the female when the Act came into 
force. ‘The word ‘ possessed’ in Section 14 refers to 
possession on the date when the Act came into force. Of 
course, the possession referred to Section 14 need not be, 
actual physical possession or persén occupation of the pro- 
perty by the findu female, but may be possession*in law. 
The possession of a- licensee, lessee or mortgagee from the 
femalt owner or the possession of a guardian or trustee or 
agent of the female owner would be her possession for the 
purpose of Section 14. The word ‘possessed’ is used in 
Section 14 in a broad sense and in the context ‘ possession ' 
means the state of owning ‘or having in one's hands or 
power. It includes possession by receipt of rents and pro- 
fits. Even if a trespasser is in possession of land belonging 
to a female owner on the date when the Act came into force, 
the female owner might conceivably be regarded as being 
in possession. of the land, if the trespasser had not perfected 
his title by adverse possession before the Act came into 


force. It is not however necessary for us to express an 
opinion on this point." 


Viswanath Sastri, J. is apt to think that possession has.been 
used in the broadest sense and means " the state of owning and 
includes the right to possession as in the case of people having 
title but dispossessed by:a trespasser.” 


All the above cases, as I stated before, are cases wherein 
the Hindu female lost title and. not merely possession. What 
interest the Hindu female acquired if she had title at the 
material date but lost possession because of the wrongful act 
of a trespasser, their Lordships were not called upon to con- 
sider., It seems to me, however, that both in the Calcutta case 
and in the Andhra case the observations referred to seem to 
imply that the word “ possession" would be given the widest 
possible interpretation so as to cover not merely possession in 
fact, but possession in law as well, Which, again will not be 
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eonfined to constructive possession but to cover cases where 
possession has been taken away by the wrongful act of tres- 
passer, though the right to possession still remains. 


The words “ possessed of" can be and in my’ judgment 

. has been used in the instantecase in another sense implying 
title or ownership. In this sense, the phrase is used not only 
by laymen. It is also used by men of law. In solemn docu- 
ments drafted by very able professional men, when-a person 
is said to die " possessed of various properties" it means the 
person had title in the properties and not merely possession. 
This we often find in such solemn documen& as a will drafted 
by lawyers. In the pleadings, while making out title to pro- 
perties, the phrase “ possessed of” is often used by experienced 
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pleaders in the sense of title and not merely possession. In - 


Wharton's Law Laxicon possession is defined as "the state of 
owning or having a think in one's own hands or power." This 
is quoted in the Andhra case, above referred to by Viswanath 
Sastri J. I am apt to think that the phrase “ possesséd of" in 
the opening clausé of section 14 has been used in the sense 
of ownership, which gives: right to possession. There is no 


doubt that the section purports to deal with property in which ` 


a Hindu female had limited ownership, and this section gives 
greater interest to the Hindu female in these properties. The 
concluding phrase in sub-section (1) is a clear indication of 
this intention. Again if the intention of the Legislature was 
to exempt properties in which a Hindu female had limited title 
but not possessions, then properly this exemption should have 
found its place in clause (3), where the exemption have been 
enumerated. In my judgment, the Legislature could not have 
intended that possession would be the test of the applicability 
of Section 14(1). Possession had nothing to do with the 
acquisition of absolute ownership in properties in which the 
Hind female had limited ownership. 


Assuming however that the other construction is right and 
in order that Section 14(1) may apply, the Hindu female must 
possession in the property, then in my judgment the word 
‘ possession’ must be given the widest possible meaning. It 
should not be confined to possession, actual or constructive 
but must be extended to every form of possession known to 
law. A person having title or ownership has the right to 
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possession though, in fact, he has not. A landlord, who ‘has 


let out his Iland, bas no possession ine fact but constructive 


possession in law through the tenant. When tenancy is deter- 
mined, say by a notice to quit, the tenant becomes a trespasser 
and the landlord can no lomger'be said to be in possession 
through the tenant. Then he has only the right to possession. 
So also in the case of a trespasser who is in wrongful possession 
without title. In all these cases the owner does not lose his 
possession in law because he has the right to possession. 
Section 14(1) covers all these cases as well. In the instant 
case the property, is in possession 6f the Receiver. But the 
Receiver is in possession on behalf of the parties having title; 


` The title of the plaintif has been declared in the preliminary. 


decree afd- possession of the Receiver in law is the pcssession 
of the plaintiff along with those whose title has been declared . 
in the preliminary decree.: I hold therefore that even if 
possession is considered to be the test of applicability: of 
Section 14(1) of the Act the plaintiff was in possession of the 
properties at the material date and under Section 14(1) of the 
Act she has acquired absolute ownership in the property. 


The next question to be considered is whether the instant 
case comes within sub-clause (3) having regard to the fact that 
the preliminary decree was passed prior to the Act whereby 
the plaintiff is declared to have limited Hindu Women's right 
in the property. Sub-clause (2) excludes the joperation of 
Section 14(1) to the case of the property acquired under a 
or order of a Civil Court where the terms of the decree or 
order prescribe a restricted estate in such property. If the 
decree in subsection (3) include a preliminary decree in the 
partition suit, then the instant case is fully covered by sub- 
section (2) and Section 14(1) must be held not to apply to this 
case. Mr. Dutt argued that the “decree” -has been defined in 
the Code of Civil Procedure and preliminary decree is as good 
a decree as a final decree. Indeed the preliminary decree in the 
real decree and embodying the final adjudication by the Court 
of the right of the parties, and all that the final decree does is 
to work out the preliminary decree. 'The Legislature must 
therefore have,intended preliminary decree to be included in 
sub-section (3) so as to bring the: case out of the operation of 
Section 14(1). In Mr. Dutt's submission there is no warrant to 


- 
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restrict the meaning of the word “decree” in sub-section (2) to , ` Civil 





fiħal and not to preliminary decree. This point however waf 1958 
considered by Bachawat J., in the recent case of Billbasini Datta Š DA ~ po 
& ors. v. Dulal Chandra Datta(1). His Lordship held that the °M ^emnnacassi 


deeree in sub-section (2) meant only a final and not a preli- y: 

: : od ; r Akhil Chandra 
minary decree in a partition -suit. At page 115 of the report ` Saha & anr. 
His Lordship records his reasons for the decision in the follow- | || —— 

‘ j i P. C. Mallick, J 

ing words : — . 
“ The prelimirfary decree does not, confer on Billabasini 

æ fresh title in lieu and in supersession of her antecedent 

title. Her one-fifth share in tht properties was acquired 

and held by Billabasini by right of inheritance and con- 

tinues to be so held the preliminary decree. 


Though the rights are crystallised and are conclusively 
determined by the preliminary decree, see Section 2 sub- 
section (3) of the Code. of Cixil Procedure. Lachmi Narain 
Marwari v. Balmakund Marwari(2), the preliminary decree 
Is a step in a pending litigation and the suit stil! continues 
[see Jadunath Roy v. Parameswar Mullick(3)j and any 
alteration in the rights of the parties subsequent to the 
preliminary decree must be adjusted before the final decree 
is passed [see Krishna Lal Jha v. Mandeswar(4), Madan 
Theatres Ltd. v. Dinshaw & .Co., Banhers(5). Where by 
Legislation subsequent to the preliminary decree the rights 
of the parties are altered retrospectively, the Court must 
take this into account and adjust the right of the parties 
suitably and if necessary by altering the preliminary decree. 


It is true that Section 14 of the Hindu Succession Act 
1956 does not refer to pending litigations in express 
language. But on the face of it the decision is retrospective 
and applies to “any property possessed by a female Hindu 
whether acquired before or after the commencement of 
this Act.” The property which is the subject matter of 
the pending suit is within the clear ambit of the Section. 


1957] 100 C.L.J. 11a. . : 


1 

3) [1924] L.R. 51 LA. 321; 39 C.W.N. 891. . 

3) [1939] L.R. LA. 11; (1940) A.IL.R. P.C. 77. Š 
1921| Pat. 296. 

5) 11945) 50 C. W.N. 103 (P.C). 
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panes which are .the subject m matter of a pending. litigation and 
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l ap rem Moni .the Court will give to' this intention though. there is-no 
v. ' ' i- express reference to pending actfofis [see Mukherjee, Official 


Vu 
i d ri ~ Receiver v. Ram Ratan | Kuer(1) and . Hutchinson `v.: 
PU Mallick, J.: Tenue IN 7 AIDE. l z 
With the above decision and the reasons, therefor given by 
~My Lord I respectfully agrec.- In the wesult there will be an .° 
» order in terms of paragraphs. (a) and (b) of the notice. Parties — .. 
will bear their -own costs.* The Commissioner: of Partition is. 


d directed. to act on: a signed copy of. this. minute on the peti- ^ 
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` Indian Companies Apoio of a secured —€— in relation, to 
winding up proceed:ngs—Section 446 of the Indian’ companies Act of 
rg56-—meaning ofthe expression “ other legal roceedings”’-——Court’s 
power to grant leave discretionary—subsequent leave whether jeffective 


„e —tf security of a secured creditor is disputed whether id can be pes 


_ of summarily. under section 446 of the new Act—application. f30— 
. interesse suo. ap " e ; 
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Held: ~The position of a secured creditqr in relation to "winding up' 


Sy is fairly. settled. The mortgagee of a conipany in. liquidation is in a 


position to say ~“ The -mortgaged property is to the extent óf the mort- 


gagé, my property. It is immaterial - to me whether. my mortgage is in 


Er TOME up or not.” 2 : 


‘proceedings. His remedy to to realise his security remains unaffected nn the l 


- - a nu 2c - s 


A mortgagee cannot, against his will. be’ dragged into the siding up 
Insolvency of the debtor..... .... Gia the rights of the mo 


` mount and when a company goes-into liquidation it iw o property 
it O 


of the company whiok comes under. the control of the mesi d 

Liquidator. ‘The interest which had previouily- aa to the mortgagee is 

aer and distinct and is not brought in. e Liquidator may redeem 
mortgage but he cannot pfevent the «mortgagee from’ exercising his 


der under the mortgage. . - 


z , hi 


~ It, homers the secured creditor ae the assistance of. the court for 
enforcement of his security, he must obtain leave of the winding up court 
under section am of the old Act. Nea corresponds to ee 446 of 
the.- “new Act; - ; 
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' A. subsequetit leave cures ‘the defect.. ^ - dc edo WE 
' dt has “been inted out both the English- courts and also the 


- courts -im India that the matter "of Fus eave as contemplated by 


section 171 of, the -old Act and section 446 o the new Act is one resting 
on the’ scretion of the court. : 

- ‘The meaning of, the expression ‘ aiher - proceedings ' in sectjon 
446- of the new Act should not be construed ejusdem generis with the 
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-- 'In the circumstances of the case hove to` the disputed -question 


of fact it is-reasonable that I should inot:decide the dispnted : questlon in. 


a sümmary manner, but should give-leave to, the petitioner to file a suit 


. 50 that “the rights ‘ofthe. putes icai security) may be satisfactorily 
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adjudicated, upon. Ne M um = 

7 Even’ in "application madé for leave to be examined - pro interesse stio 
the court can relegate the . artes to a suit.in a case which cannot.be 
ue and -Satistacto uen in- a “mammary manner. 
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making over possession. . 


The material facts will appear from the Judgment. 


E. R. Mayer for the Petitioner. 
G. P. Kar for the Respondent. 


The judgment of the Court was a follows : — 


H. K. Bose, J.:—This is an application by the United * 


Commercial Bank «td. which is’a schedule bank haying its 
registered office at 2, India Exchange Place, Calcutta and 
branch office at 6, Lindsay Street, Calcutta. Mazdas Private 
Ltd., a company dealing in stores and provisions and having 
its registered office at 7/1, Lindsay Street, Calcutta, had àn 
overdraft account-in the Lindsay Street Branch of the petitioner 
bank. ‘The petitioner bank had advanced large sums to Mazdas 
Private Ltd. against the security -of stocks of wines and provi- 
sions and other stock-in-trade and on the sth July, 1954 a 
sum of about Rs..4,97,072/- and odd was found due to the 
petitioner -from Mazdas "Private- Ltd. on an adjustment of 
accounts. The adjustment was.recorded in a letter dated the 
24th July, 1954, and a deed of hypothecation was also executed 
on that date whereby all.stores, wines.and provisions -and /or 
any other stock-in-trade stored or to be stored in the shop at 


` Lindsay Street and/or in any godown or godewns located at 


* 


4/1, Lindsay Street or elsewhere or. wherever the same might be 
were hypethecated in.faveur of the petitioner bank.in respect 
of -the moneys due on the overdraft account. . It was a term 
of the deed of hypothecation that in default of payment in 
terms of the agreement or:in the.event of the company com- 
mitting any breach of the-terms of the deed the bank would:be. 
entitled to take possession or to appoint one of its officers as 
Receiver. ‘Chis -mortgage-or charge was: duly registered with - 
the‘ Registrar of Joint Stock Companies on the 27th July, 1954 
and the certificate of registration was-issued bythe Registrar of : 
Jont Stock Companies on the same date. It is àlleged in 
the petition that on-the gist December, 1956- a ‘sum of 
Rs.:5,893;939-0-10 pies became due to thé petitioner bank ànd 
on the nd January, 1957 the company confirmed the balance 
due. The case of the petitioner "further ds that as the company 
committed breach of. the terms.of the.deed the petitioner on 


1 
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the 13th March, "1957 signified its. intention to take possession 
of the goods lying at 7/1, Lindsay Street and Madge Lane and 
on that date it took possession through its representative and 
as evidence of such possession put signboards and locks and 
padlocks bearing the name- of tht-petitioner bank. The; peti- 


tioner has also referred to certain proceedings which took place 


in this court to show tbat at all material times the bank was in 
possession of the goods in the shop at Lindsay Street and they 
have tried to maintain their possession in spite of attempts 
made to oust them from such possession by other parties. On 
the i1oth December, 195%, one Mahadeb {Shandra Shaw, a 
creditor “of the company, -presented a petition for winding up 
of Mazdas Private Ltd: and: the Official*Liquidator was on that 
day ‘appointed Provisional Liquidator. ` It. appears- that. the 
representative of the Provisional Liquidator went to take 
possession and at first resistance was offered, but -ultimately. on. 
11th December, 1957 possession was made over to the representa- 
tive of the Provisional Liquidator under protest. It is alleged 
that goods were in, possession of the petitioner bank as mort- 
gagee, and not in. the possession of the company, and, possession 
taken- by the Provisional Liquidator was not justified and: was 


wrongful. $ 


In the affidavit in opposition filed: by the Liquidator it is 
admitted. that at the time when the representative of the- Liqui- 
dator went to take possession, some: persons, who, represented. 
themselves to be employees of the petitioner bank, were there- 
at 7/1, Lindsay Street and they pointed to-certain-small placards 
posted at the ceiling of the shop room; and- they and. the 
Managing Director of the Company, Mr. Karai protested against 
the order, took up a threatening attitude and. Mr. Karai. placed 
a revolver on the table to intimidate the persons who went to 
take possession. It also appears. from. the affidavit that on the 
next occasion when: the representative of the Liquidator went 
to take possession Mr. Mongal, the representative of the peti- 
tioner bank, was also there along with, Mr. Karai.and the, Bank's 
people offered considerable resistance until Mr. Sarma, Solicitor. 
of the bank, directed the bank not to resist giving possession. 
It also appears from-this affidavit that the Bank's men- departed 
with the: cash, in the shop and. s0- no cash. could be: taken 
possession. e£ by: the Liquidator’s representative. The report 
annexed to this affidavit and the minutes, which were recorded 
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at the time of taking over possession by the Liquidator, also 


! indicate that sign-boards of the bank and tHe padlocks of thę 


bànk. were in the shop at 7/1, Lindsay Street. 


The petitioning creditor has also filed an affidavit in opposi- 
tion. The validity of the mortgage, consideration of the mort- ` 
gage and the liability of the company for the alleged dues of 


. the bank are disputed in this affidavit. The deponent has also 


referred to certain ‘suits and proceedings between Mazdas 
Private Ltd. and, the bank to show that the personal liability 
of Mr. Karai has beem foisted on the company and the case. 
further made in the affidavit ts that the company is under no 
legal liability to the bank for the latter's claim Mr. Karai, the. 
Managing Director, has also, affirmed an affidavit challenging 
the validity of the hypothecation and disputing the liability of 
the company to the bank and it is stated in this affidavit that 
the bank's possession was wrongful. The terms of settlement 
dated 26th November, 1957 filed in Suit No. 1780 of 1957 
[Mazdas Limited v. United Commercial Bank(y)| also shows 
that Ramlal Mongal who was representative of the bank had been 


. appointed Receiver in the suit and he was discharged and after 


his discharge he had made over possession of the goods again to 


- the bank. So, it appears to me that either the petitioner bank 


* vg 


was actually in possession of the shop and thé goods at 57/1, 
Lindsay Street, when possession was taken by the Provisional 
Liquidator on the 11th December 1957 or it may be that the : 
company and the bank were in joint possession. The bank 
claims to be a mortgagee or a secured creditor and in exercise 
of its Tight as mortgagee it alleges to have taken Bene 


The company Mazdas Ltd. had been giad to be wound 
up by this court on the gist May, 1958 and the Official Liqui- ’ 
dator has been appointed its Liquidator. It may be noted 
that as the goods were of a perishable nature this court -at the 
suggestion of the parties interested and without prejudice to - 
the respective rights and contentions of the parties, made an 
interim order (pending final disposal of this application) for . 


sale of the goods, and a portion of the sale proceeds:is now 


lying with Messrs. P. D. Himatsingka & Co., Solicitors of the 
bank -and about a sum of Rs. 60,000/- is lying with the Official 
Liquidator under whose o the gqods had been sold: 


(1) Suit No. 1780 of 1957. 
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It is aa that the money lying with the Official Liqui- 
dator should be made “over to the petitioner bank who is a 
secured creditor and who is outside the winding up. The 
position of a secured creditor in relation to the winding up is 
fairly wéllsettled. As pointed put by the Supreme Court in 
`M.. K.. Ranganathan & ors. v. Govt. of Madras & ors.(1), the 
"mortgagee of a company in liquidaation is in:a position to say 
"the mortgaged property is to the extent of the mortgage, 
my property. It is immaterial to me whether my mortgagee is in 
winding up or not. I remajn outside the winding up and shall 
enforce my rights as mortgagee." e 

It has also been pointed out in this decision of the Supreme 
Court that if, however, the secured creditor seeks the assistance 
of the Court for the purpose of enforcing his security he must 
obtain the leave of the winding up court section 171 of the old 
Act of 1913 which corresponds to section 446 of the Indian 
Companies Act, 1956. The same principle has been expressed 
in a different language in the case of In re David Lloyd & Co.(2), 
which is practically she leading case on this point. James, L. J. 
in that case made the following observation at page 344:— 

“That has really nothing to do with the case of a 
man who for the présent purpose’ is to be considered as 
entirely outside the company, who is merely.seeking to 

‘enforce a claim, not against the company, but to his own 

property. The position of a mortgagee under sucb circum- 

stances, is, to my mind, exactly similar to that of a man 

.who said you the company have got property which you 

have taken from me, you are in possession of my property 

by way of trespass, and I want to get it back again.’ 

‘The same principle has been re-affirmed in the case of In 
re Landudah Cotton Spinning Company(3), end in the case of 
Hegry Pound Son & Hutchings(4). It is not necessary to multi- 
ply -authorities in support of this proposition, but reference 
may usefully be made to a decision of the Allahabad High Court 
reported in Hans Raj & ors. v. The Official Liquidators, 
Dehradune Mussoorie Electric Tramway Co., Ltd.(5). At page 
734 Of the said report Boys, J. laid down the LIQUONIBE pro- 
positions : — 

(1) Toat no secured creditor need or can be forced to 
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“prove his debt, and that, with the next following: - 


: Kies Div. 339. 
an. Div. 150 at p. 153-154. 
4) Chan. Div. 402 at p. 431-422. 
) 11939] I.L.R. 51 All. 695 (F.B.). 


1 [ross A.LR. S C. ‘6o04. 
2 
3 
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(8) That every secured creditor must obtain leave to 
pencen from the winding-up Judge. 


(3) That the winding-up Judge has jurisdiction to 
refuse leave absolutely. 


e 
(4) That the winding-up Judge has not jurisdiction 
: under colour*of refusing leave or otherwise, to 
annul or modify a secured creditor's IEEE Qr 

decree. 


(5) That, as a whole there may be some exceptional case 
in which the winding-up. Judge may refuse leave 
absolutely, he should ordinarily rgfuse leave only 

- for such.tiíne as may be necessary to. enable him 
in the particular circumstances of each case to 
determine whether he. will direct the. Liquidator 
to pay. off-the claim and thus save unnecessary costs 
to the estate or whether he will.give leave to pro- 
ceed ox whether he wilh direct the Liquidator to 
‘take. such steps. as may be Spem to him to get.the 
decree set. aside. f 


Where securéd :creditor has not- yet obtained- a decree 
am alternative consideration. may arise as to. whether the- 
winding-up. Judge. will direct the Liquidator to. apply torbe - 
made a party, to' any proceeding that the creditor may have 
have instituted’ or desired.to institute, but. we have not been : 
called. upon: to. deal -with that. m. 


It is. thus clear from the. authorities. cited that a mortgagee 
cannot against his will be dragged into the winding up proceed- 
ings. His remedy to realise his security remains unaffected 
by the insolvency of the debtor. As observed by Sulaiman, 
A.G.}. in the: Allahabad case to which I have made. reference, 

s the rights of the mortgagee are paramoynt and when. á com- 
° pany goes into liquidation it is me the propery of the 
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. Company which „comes, under the control of Hi: Coürt or its 
Official Liquidator. The interest which had previously passed 
to she mortgagee is Separate and distinct and is not brought 
in. The liquidator may redeem the mortgagee but he cannot 
prevent the mortgagee from exercising his rights under the 
| mortgagee. ^- l " 


- [n the case before me it appears that the digrepagee bank 
took either sole or joint possession, on or about the 13th March, 
` 1957 of the property and assets of the company lying at 7/1, 
*Lindsay Street, but the Provisional Liquidator dispossessed the 
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bank on the 11th December, 1957 and obtained possession of- ` 


the assets which were lying at that shop. 


But the petitioning creditor and the Managing Director of 
‘the Company, have, as I have stated already, filed affidavit 
challenging the consideration :and' validity. of the mortgagee 
and disputing the liability of the company in respect 
‘of the alleged dues of the petitioner bank. The right of the 
petitioner bank to retain possession. or to be restored to 
possession depend’ upon the question whether there was a valid 


, mortgage or not. It may be that if the petitioner bank had not. 


. heen dispossessed by the Provisional I it would not 
have come to this court at all for relief. — - 


In the circumstances the reasonable course would normally. 


have:been to direct tbe liquidator if he had been so advised 
to take the initiative and institute appropriate proceedings for 
‘impeaching the mortgage within certain time.and in default 
of his doing so to make over: the -sale -proceeds lying in. his 
hands to the petitioner bank. It appears, however, that the 
‘petitioner | ‘bank before making this -application -for - restoration 


of possession has not obtained any formal leave of-the winding- 


up court to institute this proceedings: as is. required under 


-sectioù 7446. of- the. Indian ` Companies. Act- The, Provisional. 


Liquidator had already been: “appointed on. the 10th -December. 
1957 and so. it ‘was incumbent- upon the- petitioner” to. obtain 
leave before making thé present application. . But he has been 
held by a Division Bench-decision. of this Court Suresh Chandra 
` Khüsnábish. v> ‘The . Bank. of Calcutta(1), which.-was -presided 


over by-Chief Justice Harries and Mr: -Justicė Banerji; differing. 


from: a.-Single Bench. decision of. Mr. "aram gus that 


(1) [1950] 54, CN. 838. Ec ae 
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1958 India that the matter of granting this leave as contemplated by 


—— esection 171 of the old Act and section 446 of the new Acf is 

In Re: Mazdas . D . : 3 
Private Ltd. One resting in the discretion of the Court, and I do not pro- 
pose to exercise that discretion in favour of the petitioner in 
this case and regularise this proceeding inasmuch as I think 
that this is a fit case in which the petitioner bank should be 
“relegated to a suit. It may be pointed out also in this con- 
nection that it bas been held that the expression 'other legal 
proceeding’ in section 446 of the Indian Companies Act should 
not be construed ejusdem generis with the. word ^ suit,” pre- 
ceeding it, but the expression includes all legal proceeding. 
[See Shiromoni Sugar Mills case(1) and “Ranganathan v. 
Government of Madras(2)]. ) 


` H. K. Bose, J. 


-— . 
, In, the present application the petitioner has asked alter- 
natively in prayer ' C’ for leave being granted to the petitioner 
to sue the Provisional Liquidator for recovery of possession and 
for other appropriate reliefs. This leave is apparently asked 
for in view of the provisions of section 446 of,the Indian. Com- 
panies Act.. It may also be pointed out in this connection that 
the petitioner bank has filed another application before me in 
which the bank asserts a claim as mortgagee to certain goods 
which are lying at premises No. 3, Madge Lane and the bank 
also dispute the genuineness and validity of the claim of one 
Mr. Aratoon to these goods-àt $, Madge Lane in respect of 
which Mr. Aratoon claims to be a secured creditor. In this 
other application also the bank has asked for leave to file a suit 
against the company in respéct of the good at 3, Madge Lane. 
It appears to me that in the circumstances of this case having 
regard to the disputed questions of fact it is reasonable and — 
proper that I should not decide the disputed questions in a 
summary manner, but I should ‘give leave to the petitioner to 
file suits as asked for so that the rights of the parties may be 
satisfactorily adjudicated ‘upon “after taking evidence on’ the 
` questions ‘that may be raised by the parties: That this is the 
proper, and reasonable course is clear from the decision reported 
in Maneklal v. Saraspur Manufacturing’ Co.(3). l is 
. Al point has been raised by Mr. G. P: Kar, the learned 
Counsel.for the petitioning creditor, M.' C. Shaw: that this. 
application does not lie at all. In answer to this contention 
: " E A.LR. F.C. 16. "uud a 


2) [1955] A.I.R. S.C. 604. L4. ee Be a 
3) [1957| A.L.R. Bom. 167 at 167-170. 
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. Meyer’ hase relied on section 460(6) .of the Indian Com- 
panies Act 1956 and jn the practice of making applications pro 
int&r esse suo: Pfobably Mr. Meyer's contention is right, but 
it may be pointed out that even in applications made for leave 
to be examined pro inter esse suo the court can relegate the 
parties to a suit in a case which cannot be conveniently and 
satisfactorily tried in a summary manner. (See Woodroffe on 
Receiver, where the learned author deals with the subject of pro 


_ inter esse suo). So, the order that I make is that the petitioner 
, bank is given leave to file suit or suits to enforce its rights as 


secured creditor against «he company and the liquidator. The 
Officia» Liquidator will hold the- balance ĝf -the sale proceeds 
of the goods after deducting therefrom the sums which he has 
been directed and authorised to pay or deduct therefrom under 
previous orders made by this Court, till- the disposal of the 
suit of suits to be filed by the petitioner bank or unti] further 
order of this Court. The said balance of the sale proceeds 


‘should be invested in a separate short term fixed deposit 


account to be opened in the State Bank.of India. The Attor- 
neys Messrs. P. D. Himatsingka & Co. will also hold the sale 
proceeds which áre lying in their. hands free from any lieu 
subject’ to further order: of this Court." Such suits which the 


.petitioner bank desires to institute ‘will have to be filed within 


three and a half months from date. The petitioner's costs of 
this application will be costs in the proposed suit and the 
Official Liquidator will retain his.costs out of the assets of the 
company, if any, in his hands, but he will not however be able 


` 


.to touch the sale proceeds of the goods lying in his hands for 
this purpose. _ MCI E a 


a 
- = 


l E 
Certified for, Counsel. The petitioning creditor's costs of 
this application be added to. his claim. . . 
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` Before Mr. Justice Renupada Mukherjee and... .* 
í Mr. Justice Binayak Banerjee. 
GOSTHA BEHARI HAZRA, and*on his death his heirs and 
legal representatives ADHAR KUMAR HAZRA & ORS. `, 
; v. P 
KANAI LAL CHATTERJEE.” 


The Bengal Tenancy Act dro of 1885)—Raeyjat grantin sub-lease of a 

. portion of agrículf&ral holding for non-agricultural purpose—Law 
applicable—Section 4 clause (3) under raryat—definition of—Suit | for 
ejectment of sub-lessce—eLimitation —T he Bengal Tenancy  Act— 
Schedule-III Article r(a). : 


Where a ralyat of a holding governed by the Bengal Tenancy Act lets 


out à portion of his holding for non-agricultural purpose, the status of the 


sub-tenant would be that of an under rayat as defined in clause (8) of 
Section 4 of the Bengal Tenancy Act and his tenancy would be verned 
by the l Tenancy Act and’ not by the Transfer of Property: Act. - 


Babu Ram Roy v. Mahendra Nath Samanta(1); Arun Kumar Sinha v. 
- e j 


Durga Charan Basu(2) referred to 


~ = 


Such being the position, a suit for ejectment of the sub-tenant on the 
ground of the expiration of the term of his lease must be brought within 
Re period prescribed by Article 1(a) of Schedule III of the Ben ‘Tenancy 


„~ Suit for ejectment of the sub-tenant. 


- The material facts will appear from the judgment. 
Sushil Kumar Biswas for the Appellant. -` -- ^ > 
Guru Prosad Ghose and Panchu Gopal Basu for the 

Respondent. .. 


- ^. - 
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The judgment of the Court Was' as follows: 

Renupada Mukherjee, J.:—The only question of im- 
portance which has been raised in this appeal and which is a 
question of law is what would be the status of an under lessee 
from a raiyat whose holding was governed by the Bengal Ten-- 


* Appeal from Appellate Decree No. 517 of 19%1 against the decree of 
Sri K. P. Mukherjes, Additional Sub-Judge of Zilah Howrah in T.A. 


No. 80 of 1950 dated the 21st November 1950 ing the decree of Sri 
N. C. Ganguly, Munsif 1st Court, Howrah, dated the' 38th February, 1950. 
" 1904] 8 C.W.N. 454. m 
3) [1941]. 45 C.W.N. 805. : 
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ancy Acf andewho granted a non-agricultural sub-lease of a ^ Civil 
portion of his holdjng to the under lessee when the Bengal 1956 


om ul 


Ténancy Act was in full operation before its almost whole salee RS 
repeal by the Land Reforms Act of 1955. Incidental to this Hazra. and ed 


question and also as an integral part of it, a further question me ud ns 
emt & 


has arisen, namely, what wôuld be the determining factor in representatives 
` Such a case—the nature of the original tenancy or the character À Kumar 
Hus. & ors. 


of the parcel or parcels included in the sub-tenancy—for 
deciding whether the sub-lease would be governed by the Bengal Kanai Lal 


Chatterjee 
Tenancy Act or the Transfer of Property Act. ` m 
à . : Renupada 
à : ; ® . i Mukherjee, I 
Im order to appreciate how this controversial question of 


law has arisen it is necessary to stateethe following facts about 
which there is no dispute. One Gostha Behari Hazra, the 
original plaintiff. who died during the pendency of the appeal 
in this court and who has been substituted by his heirs, the 
present appellants, granted a lease of the disputed land 
measuring six cottas to respendent Kanai Lal Chatterjee who 
was defendant in the Trial Court. The lease was granted on 
gth Jaistha 1346 B.S., reserving an annual rent of Rs. 12/-. 
The land is situate in Mouja Bil Jaipur and admittedly Gostha 
Behari had the interest of a raiyat in this land which was a 
portion of a bigger raiyati holding. The lease was given for — 
a term of nine years which was due to expire with the end 
of Baisak, 1355 B.S. the corresponding English date being 14th 
May, 1948. ‘There was a clause for renewal of the lease for a 
similar term if the lessee so desired. "The lessee did not give up 
possession of the demised land on the expiry of the original 
term of the lease. On the basis of the above admitted facts, 
Gostha ‘Behari instituted the present suit for ejectment against 
the defendant.on 16th November, 1948, contending that the 
defendant was not entitled to possess the land, because the term 
‘of the lease had expired and the portion for renewal had not 
been exercised by him. 

The defence was that the defendant was an under raiyat, 
and the suit having been brought more than six months after 
the expiry of the term of the lease was barred by limitation 
under article 1(a) of schedule III of the Bengal Tenancy Act. It 
was further contended on behalf of the defendant that he had 
duly exercised the option for renewal of the lease and so the ] 
claim of the plaintiff for ejectment was premature. 


G 00 
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Civil The Courts below have concurrently held that the status 
1956 of the defendant was that of an under «aiyat and he duly 
“~~ *exercised the option for renewal of the lease and so he Was 
Gostha Behari 


Haira, and on not liable to eviction. In view of these findings, the trial court 
his death his dismissed the suit, and the decree of dismissal was affirmed by 
the Lower Appellate Court. So this second appeal was preferred 
Adhar Kumar by the original plaintiff. As has already been said, he died 
during the pendency, of this second appeal and his heirs were 


Kanai Lal substituted in his place. 
Chatterjee 


Renupada Mr. Biswas appearing on behalf of the substituted appéllants 

Mukherjee, I. submitted that there was a sharp difference of opinion in the 

decisions of this court on the question as to what would be 
the status of a subordinate tenant who took a non-agricultural 
lease of a portion of a raiyati holding from a raiyat and whether 
the status of the raiyat or the purpose for which the subordinate 
tenancy was created would determine the status of the under 
lessee. Mr. Biswas, therefore, urged for a reference of this 
matter of a Full Bench of this Court for setting at rest this 
conflict of opinion. We shall presently examihe whether there 
is really such a, conflict of decision in this court as would justify 
a reference of the matter to a Full Bench. 


"There can be do doubt that the question now raised is 
expressly covered by a good many decisions of this Court, the 
earliest of which seems to be of the year 1904, and which has 
been reported in Babu Ram Roy vs. Mohendra Nath Samanta(1). 
It was held in that case which was a letters patent appeal from 
the decisions of Sarada Charan Mitra, J. that where the lands 
included in the holding of an agricultural raiyat consisted 
partly of agricultural and partly of homestead lands and the 
portion which could be used as homestead was let out for use 
as homestead, the under tenant was an under raiyat within the, 
meaning of the Bengal Tenancy Act and the Transfer of pro- 
perty Act had no application. This decision was consistently 
followed in a series of cases of this court which need not be ` 
enumerated here, because they have been mentioned in the 
case of Arun Kumar Sinha vs. Durga Charan Basu(2). This last 
mentioned case may fairly be taken to be a leading case on the 
point of comparitively recent times, and the judgment. was 
delivered in 1941 by a judge of no less eminence than, Bijan 


e . ^ - 
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1958] * HIGH COURT 

umar Mukherjee, * He followed. Babu Ram’s Case(1) with 
same reluctance and.hesitation no doubt—but he pointed out 
that the decision in Baburam's case(1) was supportable by the 
wide definition of the “under raiyat" in section 4, clause (3) 
of the Bengal Tenancy Act as a tenant holding immediately or 
mediately under a raiyat. The definition does not refer to the 
agricultural or non-agricultural character of an under raiyati 
holding and may include either of them or both. Mukherjea, J. 
further pointed out that the word “under raiyat" had been 
interpreted in that way for a period of nearly forty years 
without any dissension Whatever, and he would not be justified 
in up*setting the long series of decisions. There can, there 
fore, be no manner of doubt that up #ill the decision of the last 


mentioned case of Arun Kumar vs Durga Charan(2), the con- 


sistent view of this Court was that if a raiyat let out a portion 
of his holding into a sub-tenant for non-agricultural purpose, the 
status of the sub-tenant would be that of an under raiyat being 
governed by the nature and character of the original tenancy, 
and not by the purpose for which the sub-tenancy was 
created. 


/ 


Mr. Bose contended. on behalf of the appellants that there 
are at least two decisions of this High Court which have struck 
a note of dissent from the above view and have held that a 
sub-lease Of the above description would be governed not by the 
nature or character of the original or parent tenency, but by 
the purpose for which the sub-lease was created. We shall now 
examine these two cases and see whether they really run counter 
to the cases of Baburam vs. Mohendra(1) and Arun Kumar vs. 
Durga Charan(s). 


The first of the above mentioned two cases is reported in 
Munshi Alauddin Ahammed Choudhury vs. Tamizuddin 
-Ahammed(3). ‘This case was decided in 1937, and it has been 
noticed by Mukherjea, J in the case of Arun Kumar vs. Durga 
Charan(2). It was a case of letting of agricultural lands for 
non-agricultura] purposes, namely, the collection of rent, audit 
was held that the purpose of the lease and not the mere 
agricultura] character of the land would govern the character 
of the lease. The following quotation from page 1004 of the 
report will show what was the real point for decision in that 
case : — 


1) [1904] 8 C.W.N. 454. 
| m 45 C.W.N. 805. 
41 
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‘Where, as here, the letting is merely fer collection o 
rents, and there is no question of the lessee being required 
or expected to bring any land under cultivation eitlfer 
himself or by members of his family or by servants or 
labourers, or by establishing tenants on the land; the mere 
fact that the land is agricultural or that there are cultivat- 
ing tenants on it, would not make the lease one for an 
agricultural purpose." 


The question which was, therefore, raised in the case of 
Munshi Alauddin's Qase(1) was simply ‘whether an agricultural 
land could be made the subject matter of a non agricultural lease 
governed by the Transfereof Property Act. It was completely 
different from the question raised in Baburam's case(1), namely, 
what would be the status of a non-agricultural sub-leasee from 
án agricultural raiyat. There is, therefore, no point of contact 
between the two cases, and it is significant that Baburam’s 
case(2) was not mentioned in the case reported in Munshi 
Alauddin Ahammed Choudhury’s case(1). We, therefore, hold 
that Baburam’s case(2) has not been: dissented “from in the case 
mentioned above. 


The other case cited by Mr. Biswas in support of his 
argument has been reported in Sk. Abdul Hossain vs. The 
Shalimar Paint Colour and Varnish Co., Ltd.(3). In*this case 
the Plaintiff Company after having purchased some parcels of 
land from some occupancy raiyati tenants acquired a mokurari 
mourasi lease of the.same land. from the superior landlord. 
Thereafter the defendant was given permission to enjoy some 
of these lands in consideration of payment of. money for the 
purpose -of cultivating paddy.- It was held that the defendant 
sub-tenant was a non-occupancy raiyat under the Plaintiff Com- 
pany which was a tenure holder. This case does not militate 
against the principle laid down in Baburam's case(a), because 
the plaintiff company. having been found to be a tenure holder, 
the defendant who had taken a subJease under it for agri- 
cultural purposes must necessarily be held to be.a raiyat. In 
fact, it-was pointed out by Mitter, J. who delivered the judg- 
ment, at page 143 of the report that the case before the learned 
judges was -not of the same type.as Baburam’s case(2). . ., 

Baburam's case(s) appears to have evoked unfavourable 

1937] 41 C.W.N. 1001. : ; 
a fiso C.W.N. 454. : 
1945] 81 C.L.J. 138. "e - 
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criticism not 'only in the case reported in Shaikh Abdul Hossain 
ys.. The Shalimar Paint .Colour, aand Varnish Co., Ltd.(1) but 
also in the case reported in Arun Kumar vs. Durga Charan(#) 
and in'some other cases too e.g., in the case reported in Shaikh 
Abdul Samad vs. Jitoo Chgudhury(3), because of the following 
observation which is somewhat sweeping in its nature: 

“The Transfer of Property Act is not applicable to 
lands: used for agricultural purposes, and in considering 
whether the one Act, or the other would apply, we have to 
look to the nature of the ofiginal tenancy, and not the 
.nature of the tenancy with referen&e to a particular piece 
.of land within the landlord holding.” 


'The soundness of this observation, taker as a general pro- 
position of law, has been questioned and for very cogent reasons 
too.' A judge would perhaps be disinclined to extend. this 
principle to a case where a tenure-holder whose status is 
governed by the Bengal Tenancy Act grants a subordinaate 
settlement of a portion of his lands for purely non-agricultural 
purposes, becatise such a lessee would not conform: to the de- 
finition of a raiyat as defined in the Bengal Tenancy Act. But 
within the narrow limits of a case between a raiyat and his 
. under raiyat, the authority of Baburami’s Case(4) still holds good 
and it has not been shaken by any subsequent decision to the 
contrary. There is, therefore, no, necessity for referring this 
case to a Full Bench of this Court. _ 


Following Baburam's case(4) we hold that the status of the 
defendant respondent is that of an under-raiyat, because the 
status of his lessor who was the predecessor-in-interest of the 
substituted appellants was unquestionably that of a raiyat 
` governed by the Bengal Tenancy Act. 
^ — "(The above finding would be sufficient for.the purpose of 
disposal of: this appeal. The courts below have found that the 
` respondent exercised the option of renewal provided in the 
' lease. This is a concurrent finding of fact based upon evidence, 
‘though somewhat meagre, and we are, not prepared to. disturb 
that finding in second appeal. As the suit was instituted 
before the renewed term of the lessee had expired it was pre- 
mature and the suit is liable to be dismissed on that ground 
alone. The suit is liable to dismissal on the ground of limita- 

p i CWA. 805. 

3) [1949] 54 C-W.N. 149. 

. 1 8 C.W.N. 4954. 
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tion, even if it be held that the option of renewal was not 
properly exercis 


ed by the respondent, because ‘the suit was 
-instituted moré than six mont 





hs after the expiry of the original 
term, and is, therefore, hit by article 1(a) of schedule III of the 
Bengal Tenancy Act. 


- 
~ 


= e 
In. view of the above findings, we dismiss this appeal but 
having fegard to the circumstances of the case, we direct- that 
` : e : i " 
Binayak Banerje$, J.:—1 agree. 
e 


Appeal dismissed. 
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AN l D Mr. Justice J. P. Mitter and .. 
5... Mr, Justice Debabrata  Móokerjee. - 


TY _KOKARAM DAS 
s ] p us OWN. = 
= THE-STATE.* 


' The West Bengal Security Act (Act. XIX of 1950)—Sub-section (3) of Section 
a0—Conviction under—Aécused pap. cloth into Eastern Pakistan— 
- Sub-sections (1) and (3) of Section onditions to das complied with. 
. 


In order to sustain conviction of an accused er Sub- section” A of 
‘Section 20 of the "West Bengal Security: Act, for mov i cloth into Eastern 
Pakistan, it must be shown that cloth was declared by the Government to 
be an essential commodity under Sub-section %1) of on 3 of the Act 


and- further that the notification was rp A in -the Official Gazette 
^, under ‘Sub- section (3) of Section 3 of the said Act. 


Application in revision.- 

The material facts will appear from she judgment. 
H. N. Rai Choudhury for the Petitioner. 

_. N. C. Sen for the State. 

The judgmens of the Court was as follows: 

J. P. Mitter; J.:—This is-a petition. for revision of an 

. order of conviction under section 20(3) of the West. Bengal 


- 


Security Act, 1950 (Act XIX of 1950), and a'senténce of two, 


month's. rigorous imprisonment, There was also an order of 
forfeiture to the State of. the cloth concerned. 
." The prosecution case against the petitioner was that at 
about 3 A.M. on the morning ofthe 28th November, 1953, 
-at Agra, -close-to the border between the. Union of India and 
Eastern Pakistan, the -petitioner was- found in possession of 
three thans of new markin cloth wrapped up in a lungi—each 
* than.consisting of 40 yds. ‘The petitioner was unable to’ pro- 
duce a permit for his possession of the cloth concerned. He 
"Was accordingly charged under: Sub: section (3) of Section 20 of 
the’ West Bengal Security Act;- 1950 for contravening an order 
- of -the- District.. Magistrate ‘under Sub-section (1).of Section. 20 
-read- with Section: 38 of the ‘Act. This order was of the pm 
= November: 1953. . 
-The-^ petitioner pleaded guilty to ie: dür It i is said 
-that .he did- so as a result of an inducement given him by the 
learned Magistrate that should be plead guilty, he would not 


only: be treated very lightly but -the cloth seized would be | 


* Criminal Revision Case No. 678 of 1954. 
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returned to him. We do nòt, however, accept the allegation 
that the petitioner pleaded guilty to the charge as a result of 
any inducement offered to him by the learned Magistrate. It 
can, howevér, be said.that the petitioner might have pleaded 
guilty to the charge under a migapprehension—in the mistaken.. 
belief that he had in fact committed the crime. It appears 
however, that the learned Magistrate was not content with the 
petitioner’s plea of guilty but chose to consider the case on its 
merits. In fact, as many as 7 witnesses were called on behalf 


-of the prosecution to prove its case. A constable who was 


P.W. 4 was called “to prove that the order of the Distrigt Magis- 


" trate, dated Novembem 17, 7953, had been promulgated by 


beat of drum. There was also the evidence of P.W.'s 1, 2, 3, 5 
and 6 to the effect that the petitioner was caught with said 
cloth while moving it towards the Pakistan border in the early 
hours of the morning of the 28th November, 1953. ‘The. learned 
Magistrate, upon a consideration of the evidence before him, 
held, regardless of any plea of guilty, that the petitioner had 
contravened the Distsrict Magistrate’s ordér and that he was 
accordingly, guilty under sub-section (3) of Section 30 of the 
West Bengal Security Act, 1950. E 

"The petitioner's appeal to the learned Sessions Judge wa 


- unsuccessful the learned appellate court referred to a 


notification of the 19th September, 1950 as having authorised 
the District Magistrate concerned to make an order under 
Sub-section (1) of Section 20. It may be pointed out that 


. Section 38° of the Act ‘empowers the - State Government by 
a notified order to delegate its powers and duties under, the 


Act to District ‘Magistrates, and other officials mentioned in 


` the section. In terms, the order of the 17th November, 1953; 


was an order in exercise of powers conferred by Sub-section (1) 

of Section 20 read with Section 38 of the West Bengal Security 

Act, 1950. x UT E 
Mr. Rai Chowdhury on behalf of the petitioner took the 


' point that in the absence of any notification by Government 
. declaring cloth to be an “essential commodity” within the 


meaning . of Séctión 2 of the Act, the order of the District 
Magistrate, dated November 17, 1958, even though the same 


. was made in exercise of the powers conferred by Sub-section 


(1) of Section 20 read with Section 38 of the Act, was of no 
avail to the prosecution to found the present conviction. Mr. 
Rai Chowdhury has argued that there is power under Section 2 . 
to declare any commodity as an essential commodity, provided 


Jai. E M 


a 
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t State Government’.by a notification dechares it to be 
essential for ‘the life of the community. ‘It appears that a 
further condition for dny such declaration is laid down by Sub- 
section (3) of Section 2 of the Act which provides that "notified" 
and "notification" mean notified and notification respectively in 
the. official gazette. “There canebe-no doubt that Sub-section (3) 
of Section (23)'requires that a declaration by the State Govern- 
ment of any commodity as an essential commodity has got to 
be ‘done by a-notification in the official gazette. There ‘is no 
evidence before us that any such notification was ever publisbed 
$n 'the*official-gazette.'' It gnust; therefore,^be'held thatthe pro- 
secution failed to prove that cloth was by the*State Government 
declared an essential commodity as required sunder Section 2 
of the Act. Mr. Sen-»appearing on behalf of the State has 
argued- "that “Ex. s, viz. ‘the order ofthe ‘District Magistrate of 
the 17th November, 1953, together with the annexures, might 
be regarded as a composite notification ‘satisfying the require- 


ments-of Sections ,-20 and 38 of the Act. -Mr. Sen, -at -the same - 


time, ’is constrained to admit that there is no evidence of any 


notification in any official gazette as required: under Section 3 
of the Act. 


Therefore, even if 'Ex. 3 was regarded as a composite ‘nott- 
cation, 'it did: not satisfy the .particular requirement under 
Section 2(3) that the ‘relative’ notificatiori'has to“be published in 
the official gazette. That being the position, the „prosecution 
cannot be said to have established that cloth which the peti- 
tioner- was undoubtedly found -moving into Pakistan was an 
essentia]. commodity within the meaning of the ‘Act. That 


‘being the sition, 'the petitioner's conviction was bad and 
i po p 


must accordingly be set aside. - 

.The result,” therefore, «is >that «the - conviction -of .the 
petitioner and the sentence imposed "upon"Bim as 'well"as^the 
order “of ‘forfeiture -are -set-aside. -- Fhe petitioner who- is -on 
bail i ds discharged from “his” bani pond; 


The Rule is accordingly made absolute. 
"The petitioner is entitled -to get=back ‘the cloth concerned. 


;Debabrata'Mooker]ee;: d;2—I agree. 
Rule made absolute 


~ 


R.N.C. “conviction ‘set’ aside. 
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Mn 


Deeds—Rules of interpretation of—The Indian Evidence Aci (Act, I of , 
. 1672)—5ection 92—Proviso i edad of. 


"Per 'Renupada. .Mukherjee, J.: — Where jhe language of a deed of . 


sale is perfectly plain end straight forward, showing both the area and 


the specific plots sold, no poo ig required to Sow what particular 


items of property were sold. 


Evidence within the restriction of proviso (6) to Section gz of the 
Evidence Áct can be allowed only where the terms of a document require 


explanation. » 


Ganpat Rao v. TOT referred to. 


Section 94 of the Evidence Act operates as a bar to the reception of 
extrinsic evidence where the document is plain in itself and applies accur- 
ately to existing facts. 


Per Binayak Banerjee, J.:—The object. of all interpretation of a 
written instrument is to discover the intention of the author. : 


" Intention must be gathered from the written instrument. The 
function, of the Court is to ascertain what the parties meant by the 
words used and written in the instrument and not find out what was 
intended to have been written. An’ instrument must be construed as a. 
whole. The best construction of a deed is to make one part of the deed, 
Core a with the other SO ag” to pu al the parts agree . . x 


; Ifthe intention of the parties ‘can, be ascertained from the written 
instrument, read-as a pn the Court will give effect to that intention 
nottvithstanding ambiguities in the words used or defects in the operation 
of the instrument. e fe f 

T is no doubt true that the vods of a deed executed for valuable 
consideration are ‘to be construed, as far as they properly may, in favour 
of the grantee, but subject’ “always to. the general: rule that the terms must 
be construed in accordance with the. expressed intention. 


"Where the intention of the. parties has.been reduced in , it 
is not generally permissible to. use extrinsic evidence, aon * or,. 
contained in writing, such as instructions, drafts or conditions ‘of vale or 
reliminary agreements, unless the provisions of Section e ot the, Indian 
vidence Act are satisfied., eg 


- Appeal : from Appa: Decree No. 1219 of 1954 against the dioses 
of Sri N. Basu Majumdar, Addl. Sub-Judge, 1st Court, Zillah 24-Parganas at 
Alipore of T.A. No. 781 of 1953 dated 8th December 1 1958 affirming the 
Aare of Sri S. C. Sen Gupta, Munsif, ist Court, 8 dah dated. goth 

ay, 1958. vs ies 


~ Q) [ig]. LLR. P Bom. río. - Pose 
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EN » Under proviso (0) to „Section 92,, no evidence of, any intention, in- 
CO 


nsistent with, the p ‘ineaning of the words used, will be admitted, 
for. the object * "ise not to--vary: the language used, but: ied -to explain 
the sense, in which the words are; used by the parties. ! 
z ; : 
« . The scope and limitation of proviso’ (b) to Sectiom 93 of the Indidh 
Evidence Act are to be gathered ‘from Sections 94 to 98 of the Indian 
Evidence Act. Proviso (b) to Section'92 and ann 93 and 98 of the 
Evidence Act must be read i aaa 


I 


: . Suit for. declaration of title and injunction, 
“The material facts vill appear from the a 


Shyama Charan Miiter for the Appellant. im 
‘Sarat Chandra Jana and: dier Haldar } for -the 
tae r s 


The geen of the Court was as follows: 


Renupada Mukherjee, J. : "The only question’. which 
presented itself for the decision of the Courts below i is whether 
an eightarina share of three’ Plots of lands of Mouza Khamar 
within P.S. Rajarhat, District 24-Parganas, is’ covered by a 
Kobala executed by one Beni Madhab“ Roy Chowdhury in 
favour of respondents Nos. .1 to 3 and deceased Nandalal Nath, 
predecessor-in- -interest of respondents Nos: 4 and p of this appeal. 


There is hardly any dispute between the. parties about ‘the 
main facts of this case. Deceased Beni’ Madhab Roy Chow- 
dhury was owner in 2 annas 18 gondas and 18 tils share, i.e, 
a little above one sixth share in proprietary- right in numerous 
plots of lands recorded in Khatian No. 57 of'Mouza Khamar. 
Although Beni Madhab had 2 annas 18 -gondas and, 13 tls 
share in.the entire Khatian, he possessed several plots | of Jands 
jof-the Khatian, either exclusively or in more, than.the. above 
mentioned. share, presumably by virtue of.an amicable. arrange- 


. ment amongst the co-sharers: - "Thus C. S. Plots Nos. 16, 31 and 


35 of the, above. Khatian which are respectively . a garden, a 

bastu and -a tank were possessed by Beni Madhab in eipht 
annas share.- The total area of, all the plots. of the ‘Khatian 
measures 26: :20' acres. :Beni, Madhab sold his. ‘share in 25.78 


acres of land of the above Khatian, exclüding an area of .42 


acres to respondents ‘Nos. 1 to .3' and deceased Nandalal by a 


“Kobala, dated, 26th: August, 1939. 7, The. Khatian. contains 47 
. €: S. Plots in the Mi ;possession.of the proprietors Qut of which 


a 
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- 44, iog are included in: respondents: Kobala, omitting C. S. 


Plots Nos. 16, 31 and 35. The.above three omittêd plots were 


subsequently purchased by the plaintiff appeHant of this appeal ` 
ffom the -heirs of Beni Madhab ‘Roy Ghoudhury on grd 


November 1947, by a conveyance. 


Upon the above admitted facts*the plaintiff prayed for a 
declaration of his little in eight annas share to C. S. Plots Nos. 
16, 31 and $5 and for a permanent injunction restraining the 
dependants’ from disturbing his possession. 


The defence of the-respondents defendants «was that the 
three plots in suit am ‘covered by their purchase, althqugh 
they were omitted from their conveyance through the in 
advertance of the scribe, and that they : are in possession of Beni 
Madhab's share in the plots. 


The trial Court upheld the contention of the defendants . 
and dismissed the suit-holding that Beni Madhab’s interest in 
the suit lands had passed to the defendants by the Kóbala, 


dated 26th August, 1939, and the plaintiff acquiyed -no interest 


therein -by his subsequent. purchase from the heirs of Beni‘ 
Madhab. This. decision .of the trial court was confirmed in’ 


the appeal by the plaintiff, and $0 he has preferred this second 
appeal, . l 


The only point which requires our decision in this appeal 
is.whether.the, eight annas share of Beni Madhab in the 


disputed plots passed to the respondents by the Kobala, dated 


26th August, , 1939. ‘ 


." The'real question which -arises for our determination in 
‘this appeal ‘is what should be:the proper construction of the: 
Kobala- executed by Beni Madhab on s6th- August, -1939, and 


"whether there is really any ambiguity regarding the-propérty `. 
which was conveyed by that Kobala. “That Kobala shows that 


the lands of several Khatians were sold by'Beni^Madhab. In 


the present‘ litigation; we are “concernéd with the-lands of E 
‘Khatian No. 57 ‘of Mouza Khamar. ‘The ‘total -are of the -lands. 
of this ‘Khaitan which was held by Beni Madhab -and ` 
his "cosharers in proprietary’ right measures ($6.20^ acres. > - 
^ "Ihe Kobala expressly ^ ‘recits that the quantity 'of“land~ sold“ by 
‘Beni’ Madhab from out ‘of the lands-of :this-Khatian measures 
` 25:78 "acres, excluding: or cee aniarea-of «.4g-acres, . The- - 


4 
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Kobala furthei shows that. C. S. Plots. Nos: 16,- 31 and sp ‘are | 


-N omitted from the schedule. The areas of these three plots ‘are 
. - Tespéctively. .63, .og:and .16 acres, the total area being .83 acres, 
.Beni-Madhab had eight annas share in these three plots. $o 
the total area -of his share in these three plots was .4150 acres. 
.' This area tallies almost to 2 ipd with the area S eXIUdeR from 
> the. sale,. viz. an area ‘of .42 acres, 
Thé real question which has arisen for our determination 
in this suit is whether the omission of the above mentioned 
. "4." three C. S. Plots from the respondents’s Kobala was intentional, 
^ ^ or, whether such omfssion’ was accidently caused: by the over- 
-` «sight of the-scribe: The difficulty in determining the qüestion 
-7 “has arisen from the expréssiom - faa qt Jai- which 
. 4° - occurs’ just before the description .of the properties included in 
- Khatian No: 57 of Mouza Khamar. The ordinary meaning of 
i-the word . fae. ' is "excluding the area already 
e sold.” It does not, however, appeaf.that any plot of Khatian 
No. 57 of Mouza Khamar was previously sold by Beni Madhab 
- , -to any other party, bécause- we find that all other plots of this 
l ~Khatian, both "Khas and tenanted, have ~been included in the 
- Kobala. excepting the three disputed plots. As the area of the 
F3 three omitted plots corresponds very nearly with area of .42 
iq); acres expressly excluded by the deed of sale, I am of opinion 
eS, that the omission of as many as three- plots from the Kobala 
E we cannot, in the circumstances of the case, be accidental or due 
` * — ,»to an oversight of the scribe. In my opinion; the. omission was 
deliberate. The reason given by. the scribe for omitting an 
"^* area of .42 acrés is not at all happy or accurate. Apparently 
the scribe intended to covey the idea that .42 acres was 
‘excluded from this sale, although the actual expression used 
-by him connotes the idea that this area. had already been sold 
.out. -In this view. of the matter, I am of opinion that C. S. 
'"-' Plots Nos: 16, 31 and s5 were deliberately not made the subject 
ite _théy did not acquire.any title to these plots by Mew Conveyance 
eu wok “dated ‘26th. ame 1939. MC 
e e Thé two : Courts below. have, however, taken a contrary 
s". view, and they have held that C. S; Plots 16, 31 and 35 are also 
e Toeovered : bythe sale in-favour. of the respondents. In taking 
We ` such view, 2 two Courts below . have evidently relied on 
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: matter of.the sale in favour of the respondents, and therefore, - 
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proviso (6) to section 92 of the Indian Evidence Act, and a 


X 


draft Kobala and: the testimony: of the scribe who wrote tb 


Kobala as also some other extrinsic evidence were admitted in 


*evidence for the purpose of proving whether the disputed plóts 


were included in the sale in favour of the respondents. In 
my judgment, proviso (6) of section 92 of the Indian Evidence 
Act which says that any fact may be proved which shows in 
what manner the language of a document is related to existing 
facts, has no application to the facts of the present case. 


In the present case, the language of the respondents 
Kobala is perfectly plain and straight forward showing both 
the area and the specific plots sold to them. "The docftiment 
does not require any expl@nation to show what particular items 


of property were sold to the respondents. Evidence within the 


restriction of proviso (6) to section 93 of the Evidence Act can 
be allowed only where the terms: of a' document require 


. explanation. Vide the case of Ganpat Rao vs. Bapu(1). I am 


of opinion that séction 94 of the Evidence Act is a bar to the 


‘reception of extrinsic evidence in this, case, because the 


language of respondents Kobala is. plain in itself, and it 
applies accurately to existing facts and does not leave any 


room for ambiguity both with regard to the area sold and to . 


the specific plots sold by the document. : The two Courts below, - 


‘therefore, committed an error in law in admitting the draft 
Kobala and the testimony of the scribe as also other extrinsic 
evidence for the’ purpose of ‘ascertaining whether the disputed 
.plots, though omitted from respondents Kobala, were intended 
to be cónveyed by the document. If that irrelevant and in 
admissible evidence be excluded from the consideration of the 
Court, then I must hold that the respondents did not purchase 
Beni Madhab's share in the disputed plots, and the plaintiff 
appellant acquired a good title to them by his purchase. 


From the foregoing observations it is clear that the suit 


_of the plaintiff appellant should. have been decreed by the 


Courts bélow. No question of limitation arises in this case. 
The plaintiff appellant prayed for confirmation of his possession 


in the plaint." The Courts below have, however, found that 


he is out of posséssion. "So à decree for Khas "possession "will 


: also be made in.favour of the- plaintiff Bppeliauie poA 


Q) [1919] LL.R. 44 Bom. 710. 
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In the result, this appeal is ‘allowed and the judgments í 
aù decrees of the Courts below are hereby set aside. The suit — 


of the plaintiff appellant is decreed in the Trial Court. His 
title’in eight annas share in the disputed plots is declared. He 
will also get a decree for Khas possession of the disputed plots 
in respect of his eight annas share. 


at - 


In view of. the circumstances of this case, we direct that 
parties will bear their own costs throughout in this case. 
MEM ZEE 

>  @ 

Bimayak Banerjee, J.:—The-case with which the plaintiff 
appellant, came to Court was that ®ne Beni Madhab Roy 
Chowdhury had 2 annas 18 gandas and ig tils share in the 
entire touzi, bearing No. 1138 of the Alipur Collectorate. There 
. was some sort of amicable division between Beni Madhab. and 
his co-sharers, and the major portion of the touzi land was 
divided- amongst -them, leaving only some of the plots ejmali. 
As a result of the scheme of partition, Beni Madliab was left 
. with eight annas shaie in three plots'of land being C. S. Plots 
- Nos. 16 (garden), 31 (pastu) and 35 (a tank) of Khatian No. 57 
of Mouza Khamar. The plaintiff appellant alleged that by a 
, conveyance dated the' grd November 1947, he purchased ‘the 
interest of Beni Madhab, in the aforesaid three plots, from the 
` heirs and legal representatives - -of- Beni Madhab, who had in 
the meantime died. ` The plaintiff got his name mutated in 
‘the collector's ‘register, in- respéct of the aforesaid -three- plots, 
but on appeal his name was ordered’ to be jointly recorded, 
along with other co-sharers, in the entire touzi: Plaintiffs title 
-to the disputed plots being thus clouded, by the aforesaid order, 

in the mutation proceedirigs he brought the suit, out of which 
this appeal arises, for declaration of title and other consequential 
reliefs. 7 : 


RE - - - - 
e. = - ~ - -^ 7 ` - - - T - - ~ 
, 
-= 


"Ihe defendants responderits contested :the claim of the 
plaintiff appellant: Their case was that,by a conveyance, dated 
the- 18th. August 1939,- <they had purchased the entire interest 
of Beni Madhab in. Touzi: No. “1138, including: the three 
- disputed’ plots,’ and since then: were in possession: By a 
. mistake-on the part of the scribe; the three-disputed: plots were 
not mentioned in the Kobala in their favour, but the docu- 
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ment read as a whole would indicate that! they had- purchased. 


also the properties in dispute. Their. contentien, in substante, 


‘was that at the time of the purchase by the plaintiff, the heirs of 


Beni Madhab had no saleable. interest, and,. therefore;* the 
plaintiffs., claim. must. fail. SEN 


v 


-— 
- 
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The trial court relied. on five fold circumstances, in support. 


of the finding that the three disputed plots. had been conveyed Hm 
to. the defendants by Beni Madhab. In,the first place; the trial . 

‘court admitted in evidence ‘a document, exhibit A(1), said to 
;be the draft of the Kobala, in favour of the defendants, and,., 


compared the'said draft of the conveytnce with ilie ‘conveyance, ` 
exhibit A, in.favour of the defendants. On such. contparison, 


the Trial- Court was satisfied that the scribe of the document, - 


one Harihar Ghose’ (D.W. 1) had made mistakes in making the 
fair copy of.the draft and had omitted the three epee 


.. plots, alongwith ‘several other. plots, in the .deed, exhibit. A.. 


The scribe Harihar Ghose (D.W: 1) was. examined. in-the case, 


-and he admitted his error in copying. . In the-next. place, on a 


construction: of the. document; exhibit A, the’Trial Court came 
to the finding that Beni .Madhab ‘had Zamindari interest in 


- Mouza- of Bhatendra, Rakjüani and ‘Khamar, and. that the 
. Kobala,.exhibit A, conveyed the interest of Beni Madhab, in its 


entirety, to the defendants.. So the mere omission of:the three 
disputed dags in the schedule, of exhibit A would not indicate 
that Beni Madhab kept. the three plots out of the’ sale. In 
the: third place, the. trial court relied-‘on the position of the 


_ disputed plots in C. S. Map, Exhibit-E, -and came ‘to the ċon-` 


clusion that, taking into account the other plots sold -to the 
defendants, Beni Madhab. would have no:access to the disputed 
plots, if-he had: at all intended to keep such plots out of the 'sale. 
This the trial‘court regarded as "unlikely. Then again, the | 


. trial court. relied gn: the circumstance that -Bẹni Madhab, 


although alive at the time of Land Registration Case No. 4i7. 


. of 1939.40, in which the ‘defendants applied for mutation of. 


their names in the D. Register, made no objection to. the muta- : 
tion. of the names of the defendants in the ‘entire share of the 
touzi, by striking out his, name: altogether. - Lastly, the- trial 


court came to the conclusion’ that after the sale,' Beni Madhab -- 


never possessed. the’ lands in dispute- and. never- paid . “any 


_ revenue. In the above: view of d matter the. trial court. dis-. 
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The’ court ol Cad Below agreed’ ‘with ‘the conclusion of er eee re 
the trial. court’ abd- alsb: gave its own reasons. The Lower ^ Nath 
Appellate: “Court ' was of opinion that the area sold: under Dati Chandra 
.exhibit A. was' 4.60 acres, roughly corresponding to one-sixth of - Nath &-ors.. 
25.78 acres, with: which Beni Madhab was left,-after a previous ^ ji 
sale. In the above-view of the matter and also agreeing with Banerjee, J. 
the conclusions artived-at by the trial court, ‘the Lower Anp lale di 
Court: dismissed the Appeal. - 
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Hence ii. epond appeal by the plain e 7 

: T 

The paint exhibit A, reveals that. “What ‘was sold to 
the | defendants was. - æ ‘remainder, ~ "Ehe, language ‘used ; is a 

SIPA. aje aarl” “Ordinarily i it ‘means "*the remainder, . 

ufus a previous sale.” The question is whether the: ‘language -+  — 
used. may also mean, "remainder after what “was kept out of 
the sale. ^. Ordinarily, the. language used does not warrant such 
|a meaning, but then ‘the ordinary, meaning does not apply: to 
the facts ob the case, because it is nobody’ 8 case that anything 
had been sold’ ptevious to: the, sale in fivour- of the defendants. 
The dominant intention vof: the transferor Beni.:Madhab, is. 
revealed by the use of the expression cud (remainder) - 
i indicating: thereby that the transferor was not ‘conveying «and . 
was, intending 4 to m) 'the whole. of s what ‘he Had» | ion 
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pt "The óbjéet of all iriterpretation dE writteh: instrument is- 
tó discover the intention. of the author,. the written declaration 
‘of whose mind: it is always considered: to: bé: EM Bes 
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 Jnteritior: must be gathered. from tbe written instrument. 
‘The function of the coürt is to ascertain what the parties-meant 
by: the words used and. written in "thé. instrument: :and. not find n 
out what was intended. to have been written. - - It is in -the duty 
- C, of the court to give: éffect.to the. intention as 'éxpressed- meaning 
j being for the ] purpose of interpretation, ‘equivalent to“the -inten- E 


urn. 


"tion. It. is nót permissible. to. guess- t tlie intention’ of the parties 


ce be 


; and; to D the ipresümed. for the 'expréssed- intention... 
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rn "An. instrument must be construed as” 2 whole: “The best 
E construction‘ ofi ‘az-deed - is, to pake- one- part of the deed. 
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Correspond with the other so as to make all the parts agree. 


* If the intention of the parties can” be" ascertained from 


the written instrument, read as a whole, the Court will give 
effect to that intention not withstanding ambiguities in: the . 


words used or defects in the operation of the instrument. "This 
is expressed by tbe English maxim. 


" A deed shall never be void where the words may be 
applied to any intention to make it good." 


It is, no doubt, "rue that the words, of a deed executed 
for valuable consideration are to be construed, as far as"they 
properly may, in favour of the grantee, but subject always to 
the general rule that the terms must be construed in accord- 
ance with the expressed intention. „n € 


Where the intention of the parties has been reduced in 
writing it is not generally permissible to use extrinsic evidence, 
whether oral or contained in writing, such,as instructions, 
drafts, or conditions of sale or preliminary agreements unless 
the provisions of section 92 of the Indian Evidence Act are 
satisfied. 

The Lower Appellate Court relied on section 92, proviso 
(6) of the Indian Evidence Act to admit the draft sale deed 
in evidence and also relied on other circumstantial extrinsic 
evidence referred to in the judgments of the Courts below, in 
order to find out the real meaning of the conveyance, exhibit A. 
Under proviso (6), to section gs of the Eidence Act, any fact 
may be proved which shows in what manner tbe language of 
a document is related to existing facts. The object of ad- 
missibility of the evidence of surrounding circumstances is to 
ascertain the real intention of the parties, but this intention 
must be gathered.from the language of the document as 


‘explained by the extrinsic evidence. No evidence of any 


intention, inconsistent with the plain meaning of the. words 
used, will be admitted for the object is not to vary the language 
used, but merely to explain the sense in which the words’ are 
used by the parties. The scope and limitation of proviso (6) 
to section 92. of the Indian Evidence Act are to be gathered 
from sections 9g to 98 of the Indian Evidence Act. Proviso (6) 
to section gz and sections 93 and 98 of the Evidence Act must 
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be read together. 


"Now reading “exhibit A, as it stands, on the face of ub there UN ur 


is no ambiguity. What was sold to the defendants is indicated 
by plot numbers and area. ‘The words “fara attr WB]? 
whatever they may mean, certainly mean this that what was 
being sold to the defendants was the remainder of the interest 
that the transferor had in the touzi (i) whether such remainder 
come to be after a prior sale made by the transferor, or after 
keeping some ‘things out of the sale, is immaterial, so far as the 
defendants are concerned, suffice it for their purpose that what 
was being sold to them ,consisted of the transferor’s interest 


in the plots indicated in the schedule tp the conveyance, 
Exhibit A. 


s: 

Then again applying the area test, we find that something 

less than what would fall in Beni Madhab’s own 2/11th share 

(not one-sixth as wrongly assumed by the: Courts below) was 

. being conveyed to the defendants, indicating thereby tbat 

everything that the annee or had was not being sold to the 
defendants. ° - 


Turning now to the -subsequent conduct both of Beni 
Madhab and of the defendants, viz. that the defendants 
mutated their name in the entire touzi and Beni Madhab made 
no objection thereto at any stage, and that the defendants were 
in possession of the disputed plots after their purchase, I am 
of opinion that these are circumstances of no consideration at 
all, so long as the conscience of the Court is satisfied that there 
is no ambiguity on the face of the document. I am of opinion 
thàt the Courts below were not right in taking -these. cir- 
cumstances into consideration. l 


Applying the rules of construction, to whìch reference has 
. already been made, I am of-opinion that what was sold to the 
defendants did not include the three disputed plots. In the 
above view of the matter I agree with the judgment delivered 
hy my Lord viz. that this appeal should be Seon 


R.N.C. ` ` Appeal dismissed, 
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AORT a CIVIL REVISION :.. 
$ k "ew eI E Qo œ 
sx dus ~ Before Mr.. Justice J. P. Mifter tind | 
l PR ' Mr. Justice B. K. Guha.’ " eles 
Civil 5 'f D , mis 7 Ws 
‘op “tf SUBODH KUMAR BANERJEE 
rae pas : 5 ^ . y. j i 
SOPHIE SOSHI KUMAR BANERJEE -& ORS.*-: 
: zu 2 E DE E oe ' - 4 E | ` 
Suit for partition —Strangers wnpleaded as parties defendants—Allegation ~. 
that they held certain properties of the family in benami—Nature 
of the suit—Court fees, payable. E - 
Where, in a suit for partition, the Plaintiff impleads certain defendants 
who are strahgers to the family,eas parties and alleges that certain’ pro- |, 
pertles left^by his father were in the benam: of those defendants, ' ^ ~ 
Held that although in form the suit was one for partition, in substance 
it was “one ‘for a declaration. of title to the properties concerned, for 
possession thereof and for partition of such properties as should be found 
to be joint properties; therefore, ad valorem-court fees were payable on 
. the value: of the said benami properties. — .' 
C a Gagan Chandra Hazara & anr. v. Surenndra Nath Khanrai & ors.(1); - 
Kaulasan alias Bhola v. Ramdut(s) referred to.. * A 
. Application in Revision by, the Plaintiff. 
Is ECT ` MES : 
E n í eor ] i 
„The material facts will appear from the judgment. 
MN ; Sarat Chandra Jana and Rabi Ranjan Dasgupta for the 
f "' Petitioner. | ku qo D. E cs 
Jitendra Kumar -Sengupta and Mon Mohan Mukherjee. 
for the Opposite , Parties. i l 
The judgment:óf the Court was as follows: 
- ; Ja P, Mitter, d. !:—This Rule is directed against an order 
-Of the. 3rd Court of the.Subordinate Judge, -Alipore, whereby 
.the plaintiff petitioner was required to pay-ád-valorem court, 
.  ifees.in respect ofthe properties which proforma defendants 
Nos. 14, 15 and 16: claimed as their own. - E 
: mem ^ m 2us n^ r - os, » i A : t£ Ss C i 
eo In form, the plaintiff’s suit was fór partition. :. In:the body 
- of the plaint, however, it was pleased that certain propérties 
i * Civil Revision No. 1446 of 1956. 7 m 
: 1) [1951] A.L.R. Cal. 410. : 
3) [1949] I.L.R. ag Pat. 21g.° 
LÀ ^ x 
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Jei by the plaintifs father rere d ‘in the bera òf the proforma |». Civil 
“deferidants, LA próforma defendants, 14, r5 and 16. 1956 
. ae 
It-is common. case sr Belo defendants- 14, 15 and 16, di d 
. though related to the plaintiff's brother, defendant No..8, by 35 md 


, marriage, are strangers to the” plaintiffs family. ‘Fhey claimed Banerjee & ors. 
certain. of the-suit properties as their owm and. raised an zo P Mies. Fo 
as to, the sufficiency of the court fees“ paid. on the plaint. The In 2d 
- contention of the defendants was that in view’ of the plaintiffs 
own “pleading; he was required to establish title to the pro- 
pērties said to be benami and claimed by, the defendants, as 
' their own and thus ad valorem court fees were payable: 
2 e. — n 5 
: To determine this issue, the learned. Subordinate Judge 
allowed these defendants to examine.s witnesses who produced 
“documentary evidence both as to.the defendant's title to and 
possession of the properties concerned. For the plaintiff it was 
contended that the court had no jurisdiction to take evidence to 
determine any question as to court fees and that ‘the suit being 
one for partition, the quéstion . of court, fees was governed by 
Artide XVIIA of Schedule: 2 of the Court Fees Act. The 
learned Judge negatived this. contention and held, on the 
` authority of the decision of this Court in Civil Rule No. 758 
` of 1948, Ganga Chandra’s Case(1), that the plaintiff was required 
` to pay ad-valorem court fees in respect of the pope claimed 
` by the proforma defendants as: ‘their own. 


+ 


-- 


Mr. Jana, appearing on behalf of the petitioner, has con- 
. tended that any question’ of what court fees are payable must 
‘be determined with reference to the allegations in the plaint 
and “that, therefore, the learned Subordinate Judge had no 
jurisdiction to take evidence either as.to title Or as to possession . 
. aimed for the proforma defendants Mr. Jana has next 
E contended that should the plaintif- éventually fail to establish 
f that the properties concerned were joint family properties, the 
properties concerned. should be left out. Mr. Sen Gupta for 
k the: defendants, on the other hand, has contended that there 
was no avertment in the plain that' the properties in 
the schedule to the plaint were joint properties and that 
although in form it was a suit for partition, in substance the 
> suit was for.a declaration of title to the properties concerned, 
«for their: ‘possession and for- partition BE aac. properes ag. i 
.Q) [1954] A;LR. Cal. 410. s . j S 
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should be found to be joint properties. , 
Mr. Sen Gupta's contention has beerf that once the plajntiff 
pleaded that the proforma defendants concerned, who were 
admittedly strangers to the family, were the ostensible owners 
of the properties in question, it was incumbent upon the plain- ' 
tiff to have his title to the properties established and declared 
together with a decree; for possession and that, therefore, 


- ad-valorem court fees "were payable upon such properties. 


The plaintiffs pleading, according to Mr. Sen Gupta, involves 
not only a prayer for declaration of title. but also one for 
recovery of possession. : 

In support of Mr. Sana's contention, he has cited certain 
cases in support of the proposition that in determing the ques- 
tion of court fees, the Court must proceed upon the footing 
of the plaintiff's pleading. This proposition is not disputed by 
Mr. Sen Gupta, who has relied upon the plaintiff's pleading in 
this case for saying that the plaintiff should pay ad-valorem 
court fees in respect of the properties clairged by defendants 
14, 15 and 16. In support of his contention, Mr. Sen Gupta 
has relied upon Gagan Ch. Hazra & anr. v. Surendra N. Khanvi 
& ors(1) and Kaulasani alas Bhola v. Ramdut(2). These cases 
appear to us to support the view taken by the learned Sub- 
ordinate Jndge. 


In the result, this application fails and the rule is discharged 
with costs, hearing fee being assessed at three gold mohurs. 


B. K. Guha, J.: 





I agree. 


R.N.C. Rule discharged. 


1) [1951] A I.R. Cal. 410. 
1949] I.L.R. 2g Pat. 219. 
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` APPELLATE CIVIL. 


* e 
Before Mr. Justice Kulada Charan Das Gipta’ and 
Mr. Justice Uma Charan Law.. 


- 


GOBINDA BHUSAN'ROY k ANR. 
HE MM | 
JNAN CHANDRA MUKHERJEE & ANR.* ` 


The Indian Evidence Act (r of 1872)—Section 116—Estoppel—Dependant 
ee rent to the transferee from landlord—Whether can challenge 
title of the transferee on the ground that there was no valid. transfer— 
Onus—The Bengal Wak Act (Act XIII of 1934)—Section 53, Sub-sections 
(1) & (2)—Notice of transfer of Wakf Proper by the Mutwalli to the 
Commissioner of Wakfs—Omission of—Effect—T he West Bengal Premises 
Rent, Control. (Temporary Provisions) Act, (Act XVII of 1950 ction 
-12—Sub-section (1) clause (h)—Provision in the Explanation—Plea when 
to be taken.—Decree for partial eviction,  - $ " ` 


- z + 
If a man takes land from another as his tenant he is estopped from 
denying the title of that person. But if he takes land from one person 
and afterwards pays rent to another believing that other to be the re- 
resentative of the person from whom he took the land, he is not estopped 
in a suit for rent subsequently becoming due from proving that the person 


to whom he so paid rent was not the legal representative of the person — 


from whom he took. 
Benı Madhab Ghose v. Thakurdas Mondal(1) referred ‘to. 


But where there has been euo: of rent and no case of fraud or mis- 
` representation is made out, the very fact that by the payment of rent 
the defendant has admitted and acknowledged the person now claimi 
to be landlord to have actually obtained the title, is prima facie evidence 
to- show that the title was actually derived; and when this is the position, 
the onus shifts to the defendant to prove tbat, in fact, title has not been 

derived. : à . 


. Omission to send a notice of transfer by the Mutwalli to the Com- 
missioner of Wakfs under .Sub-sections (1) and (2) of Section 53 of the 
Bengal Wakf Act can have no effect on the validity of the transfer that 
has been made. " i : d 


If a tenant defendant wants to take advantage of-the proviso in the 
explanation to clause (h) of Sub-séction (1) of Section 1s of the West 
Bengal Rent Control (Temporary .Provisions) Act, 1950 it is proper for 
him to raise it as an alternative plea in the written statement. It is only 
"if such a plea is distinctly raised that the court can allow evidence on this 
point to be given. : M 


Where, as in the: present case, the defendant did not raise the plea 
that reasonable uirement of the landlord may be satisfied by evicting 
from a part only ol the premises, in the written statement or in the Court 
of Appeal below, the Fügh Court declined to allow him to raise the 
question ‘in Second Appeal. . TET : 


- ^" Appeal from A pellate Decree No..109 0f 195 inst the decree of 
Sri J. Sarma Sarkar, Subordinate Judge, gth Court o ah 24-Parganas, at 
Alipore in Title Appeal No. 7oo of 1956 dated goth of November, 1956, 
eon ning the decree of Sri B: Pal, 2nd Court, Alipore dated gist of 
May, 1950. ' an : 

. (1) [1866] 6 W.R. (Act X rulings) 71. 
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Suit for ejectment of the tenant. e ' | 

‘The material facts will appear from the judgment. 

Hemendra Ch. Sen, Hemesh Ch. Sen and Chandi 
Sadhan Bose for the Appelltnts. 


Jitendra Kumar Sen Gupta, Benoyendra Nath Sen and 
Deba Prosad Mukherjee for the Respondents. 


r 


The judgment o of the Court was LE 


K. C. Das Cupta, J. :—The premises in suit form part 
of a Wakf which came into existence on the ard of May 1940. © 
Dabiruddin Ahmed who made the Wakf by a deed, was himself 
the first Mutwalli. In his capacity as Mutawalli,^he leased the 
premises to Radhika Bhusan Roy who occupied it as a monthly 
tenant at a rent of Rs. 215/- per month. On the 8th August 
1952, Dabiruddin transferred his interest to the present plaintiffs. 
He- informed the tenants of this transfer by a letter which has 
been put in evidence and asked them to pay rehts henceforth to 
the transferees. In actual fact, the tenants have been paying 
rent to the plaintiffs for a considerable time and recently have 
been depositing the same in favour of the plaintiffs before the 
Rent Controller. According to the plaintiffs, their main pur- 
pose in getting this house, in exchange for certain properties, 
they had in the town of Dacca, was to find accommodation for 
their large family in Calcutta, having. had to leave Dacca © 
because of'the events after the partition of Bengal. After the . 
transfer, the plaintiffs gave notice to the tenants to quit and 
thereafter brought the suit for ejectment out of which the 
present appeal has arisen. ‘The ground on which, the plaintiffs 
said, the defendants were not entitled to the special protection 
of the West.Bengal premises Rent Control (Temporary Pro-' 
visions) Act of 1950, against eviction, was that they reasonably 
required the premises | for their own occupation. 

The defendants took several objections, the main objection 
being that there was no relationship of landlord and tenànt 
between them and the plaintiffs in as much as there had been 
no valid transfer from the mutwalli Dabiruddin Ahmed to the 
plaintiffs. — 


The courts below rejected their contention, found that 
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there has been proper service of notice to quit, found also that 


‘thè landlords réasonably required the premises for their occu- ` 


pation ‘and gave a decree for ejectment. 


On the defendants’ contention that, there v was no relation- 
ship of landlord and tenant between them and.the plaintiffs 
because there had been no walid transfer of title, both the 
` courts below held that the defendants were estopped from 
challenging the title of the plaintiffs in as much as they had 
attorned to the plaintiffs after the transfer and had actually 
.paid rent to them for a considerable time. :The appellate 
* Court further held that, ein any case, the defendants had' failed 


to show that the ond had not i is tftle on the pena 
of the transfer. ; 


The main ground amei before us ids Mr. Sen on behalf 
of the Appellants was that the court below was wrong in think- 
ing that the defendants were estopped from challenging the 
title of the plaintiffs. .He has rightly póinted 'out that the 
estoppel under section 116 of the Evidence Act is not available 
to the plaintiffs in this case as the plaintiffs were not persons 
.to put the-defend*nts in possession of the premises. As regards 
estoppel by attornment and payment of rent Mr, Sen argued 
- that it was open to the defendants to show inspite of such pay- 
ment of rent that in fact the plaintiffs had no title and that 
the payment of rent was made in ignorance of the correct 
position in law. -I do not think there‘can be any doubt that 
inspite of the'fact of the payment of rent by tenants to the 
persons claiming to be landlords on the strength of title derived 
from .the original landlord, it remains open to the defendants 
to show that. such payment’ was made-'in ignorance of the 
correct position im law and'in fact the- plaintiffs have not 
derived the title as claimed by them. This was laid down by 
a.Full Bench of this court as ‘early’ as in Benimadhab 
Ghose v. Thakurdas Mondal(1), Sir Barnes Peacock,’ deliver- 
| ing' the” judgment of the court observed. i According" to the 
English Jaw, if'a man takes land from" anothér as his tenant 
-hé' is estopped from denying the title “of that. person. ' But 
if he takes land -from one person’ and’ afterwards : ‘pays rent to 
another believing that ther! to be the representative of the 
person ‘from whom ‘he took’'the'land, hé is: not’: estopped, in a 
suit for rent subsequently ‘becoming due: “froin” proving that 


bs: person to whom he so paid rent was not the legal ICI en 
^() [1866] 6 WR? (Act? X: aei at-pi g4^eoauit + 
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tive ofthe person from whom he took." ` ° 


This appears to be the law still and it is open to the 
defendants to show that no title was derived by the plaintiffs, 
subject, however to this that whare there has been payment of 
rent and no case of fraud or misrepresentation is made out, 
the very fact, that by the payment of rent the defendant has 
admitted and acknowledged the person now claiming to be 
landlord to have actually obtained the title is prima facie 
evidence to show that the title was actually derived; and when" 
this is the positior® the onus shifts to the defendant to prove 
that, in fact, title has not been derived. 


In the present case, as already stated, payment of rent by 
the defendants or their predecessors to the plaintiffs has been 
proved and is really not disputed. The plaintiffs have also 
put in evidenee, the deed of transfer by which they claim to 
have derived title from the Mutwalli Dabiruddin Ahmed. 
How then can the defendants try to show that plaintiffs have 
not derived the title? Nothing was clearly pleaded about this 
in the written statements. ‘The case sought to be made out at 
the tria] seems to have been that the transfer was invalid in 
law in as much as there was no notice sent by the Mutwalli 
to the Commissioner of Wakfs as required by Sub-section (3) 
of Section 53 of the Bengal Wakf Act. The relevant portion of 
Section 53, Sub-sections (1) and (2) runs thus. 


"(1j Except às provided in Sub-sections (2), (3) & (4) 
no transfer by a Mutwalli of any immoveable property of 
a Walkf by way of sale, gift, mortgage or exchange or by way 
-of lease for a term exceeding five years shall be valid 
without the previous sanction of the Commissioner. . (3) 
When such transfer is made under an express power con- 
ferred by the Wakf deed, the previous sanction of the 
Commissioner shall not be necessary, but a notice of the 
proposed transfer in such form and containing such parti- 
culars as may be prescribed by the Board shall be sent by 
the Mutwalli to the commissioner one month before the 
transfer is made." | 


It is not necessary to set out sub-sections (3) & (4) as they 
are not relevant to the facts of this case. It is proper to 


- 
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ħention here’ that before us that. Mr. Sen has also tried to 


persuade us that tMe transfer has, not been made under anye 


express power conferred by the Wakf deed within the meaning 
‘of Section 53(2) and that the transfer is invalid by- reason of 
the provisions of section 5341). ', We have been taken through 
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the relevant clauses. of the Wakf deed as it stood after certain Mutheres & anr. 


alterations were made 4n the origina] Deed by a later docu- 
ment which is marked Ex. 1 (a) The authority to make 
. alterations was recognised by the’ provisions of clause (h) of the 
original deed. There ig no scope for doubting the ‘power con- 
ferred on the Mutwalli by the Wakf deed t© make the exchange 
as was done in this casé. It was clearly in view of this that 
in the courts below the defendants’ Advisers proceeded on the 
basis that this was a transfer within the meaning of Section 
53 (2) of the Bengal Wakf Act. I have no doubt in my mind 
that the transfer was, in fact, made under the express power 
conferred by the Wakf deed and consequently the previous 
sanction of the Commissioner, the absence of which would have 
invalidated a transfer under sub-section (i) of Section 53 was 
' not necessary. All that still remained to be done by the 
Mutwalli was the sending of a notice in a form as may be 
prescribed. For the reasons I have already given the burden 
of proving that the sale, is invalid being on the defendants it 
was for them to prove-that no notice has actually been served. 
Dabiruddin Ahmed, the Mutwalli, has been examined and he has 
said that he did give notice... The mére fact, that-the notice 
has not been produced in court,. would not, in my opinion, be 
sufficient reason to disbelieve him.. .Thé court of appeal below 
has expressed its view that there is no clear indication that 
any such, formal notice was given to the Wakf Commissioner. 
_I do not find, however, that he took into consideration the 
evidence of Dabiruddin Ahmed where -he said “I gave notice.” 
It would, in my opinion be proper to accept -the evidence of 
Dabiruddin Ahmed and to believe that notice has been sent 
but in any case, I. cannot see how one can possibly hold 
that the defendants. have succeeded in: proving.that no notice 
was.sent by the Mutwalli, —— 0... a . 

.: Let. us: assume- howevér: that no notice was sent. The 


question arises whether. that would: have. the effect of invalidat- 


ing the:transfer. Mr. Sen argués:that-unless that be the con- 
. Sequence of the omission. to. send the notice .the: provisions 
about the sending of the notice would be meaningless. In 


— — 


K. C. Das 
Gupta, J. 
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Es coming to the coidadón about the consequence of the 
-1958 omission to give notice ag required. by „sub-section 2, it-is 
ma 

Gobinda Bhusan? PIOPér to remember that whereas in sub-section I, the legis- 
Roy & anr. lature used the definite words "no transfer . . . . . shall 

- [mn i ee be valid. without the previous sanction of the commissioner," 
-Mukherjee & anr. In sub-section. 2 while prescribing’ the sending by the Mutwalli 
K C pa X 0f a notice to the Commissioner they chose not to use any such 
language and indeed they said nothing as regards the effect of 


Gupta, J- 


any such ommission. It would, in my opinion, be wholly impro- 
per to attach to the omission of a Mutwalli to send a notice 
of transfer to the commissioner, the eMect’ of which the legis- 
lature in its wisdom has not thought fit to do. Whethereor not 
any action can be taken by the Commissioner of Wakf agairist 
the Mutwalli or against any body else -when transfer within the: 
meaning of sub-section 3 of section 53 has been made but no 
notice ‘is sent is not for us to consider here. What is in my 
Opinion, quite clear is that the omission: to send such notice 
can have no effect on the validity of thé transfer that has been 
made. In the facts, therefore, I have come to the conclusion 
not only that the defendants have failed to*prove that good 
title did not pass to the plaintiffs. by the transfer by Dabiruddin 
Ahmed but the materials on the record justify the conclusion 
that in fact there had been a vd transfer. 


The next contention raised by Mr. Sen was that the courts 
below have not taken into consideration the proviso in the ` 
explanation’ to ‘clause (bh) of sub-section (I) of section 12 of the 
Rent Act of 1950: “Under this proviso where the court thinks 
that- the reasonable requirement of such occupation may be 
substantially satisfied by evicting the tenant from a part only of 
thé pretnises and allowing the tenant to continue Occupation 
of the rést and the tenant agrees to such ‘occupation, the court 
shall pass a-décree accordingly." It is worth: noticing that im 
the present case the tenants never raised the plea that the 
reasonable requirement of the landlord might be substantially 
satisfied ‘by ‘evicting the’ tenants from 'a! part only of the 
premises. It'is quite natural that the defendants would deny 
the existence of reasonable requirement at all but if a’ tenant 
defendant wants to: take advantage. of the'proviso it is I think, 
propér for him: to raise it' as!an-alternative plea. It is quite 
open to;him to.deny. ‘that. the-landlord reasonably - requires the 
premisesiand'at the-samé! time to add -that: even if there is 
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"reasonable requirement such reasonable requirement m may be 
substantially satisfied by a evicting the tenant from a part only 
of the premises. It is only if such a plea is distinctly raised 
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that the court can allow evidence. on this point to be given. Gobinda Bhusan 


While it is true that evidence which will be adduced by the 


Roy s anr. 


ms Ch. 
parties to establish or disprove the existence of reasonable Mukherjee & anr. 


requirement will, in rhany cases, be sufficient for a conclusion 
on the question whether the requirement may: be satisfied by 
evicting the tenant from a part only of the premises in most 
cases, however, if and when such a plea is raised both parties will 
adduge some more detailed evidence 4s regards the rooms and 
whether a proper division of thé prgmises as between the land- 
lord and tenant is possible Where as in the present case the 
defendant did not raise the plea that reasonable requirement of 
the landlord may be satisfied by evicting from a part only of 
the premises:in the written statement or in the court of appeal 
below it will not be proper for us to-allow him to raise the 
question here. Even however if it was open to the appellants to 
raise the: point mow I am clearly of opinion that the evidence 


- that is already on the record, does not jurüty the conclusion 


tbat the reasonable requirement of the lazidlord may be sub- 
stantially satisfied by evicting the tenants from a part of the 
premises. 


= r 
- ^ 


1 — 


A point was raised also that the suit was bad in as much as 
Khitish Roy’s heirs have not been impleaded as defendants. It 
is sufficient to point out`that the lease was taken by Radhika 
-"Bhusan Roy and Radhika's heirs are on the record. Khitish’s 
heirs would therefore be not only unnecessary puei my opinion- 
also improper parties. Es ZEN 


As all the points raised in this appeal fail ‘I would dis- 
miss this appeal with-costs. e r 


P 
U. C.. Law, J.:—lagree. a =O 


RNC. piss Wo ee: ge = 22e ‘Appeal. dismissed. 


— eer, 


K. C Das 
Gupta, J 
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APPELLATE CIVIL 


Before Mr. Justice Renupada Mukherjee. 


- 


SATCORI MUKHERJEE 
V. 
KASHINATH MUKHERJEE & ORS.* 


Specific Relief Act (x of 1877) Specific performance of a contract for lease 
—Section 3r5—Performance of a part of a contract—When be 
decreed—Alternative claim for compensation in plant—If suficient 
ground for refusing specific performance—Section r2—Explanation to 


Under the provisiong of Section 15 of the Specific Relief Act, per- 
formance of a part of a contract affecting alienation of immoveab]e pro- 
perties may be decreed even if the contract fails against some of the 
co-sharers. i . 


Purna Chandra Mukerji v. Gopendra Krishna Kundu(1) followed. 


The offer of relinquishment contemplated in Section 15 of the Specific 
Relief Act may be made at any stage of the proceeding. x 


Where, in a suit for specific performance of a contract for lease the 
plaintiff specifically stated in the plaint that pecuniary compensation would 
not furnish an adequate relief but claimed compensation only if the 
Court for good and valid reasons could not pass a *decree for specific 
performance of contract: | 


Held: that such an alternative claim does not indicate that in the esti- 
mation of the plaintiff monetary compensation would furnish adequate 
relief. 


Brij Ballabh Das v. Mahabir Prasad(2) referred to. 


Explanation to Section 12 of the Specific Relief Act also lends support 
to this view. 


Suit for specific performance of a contract for lease. 
The material facts will “appear from the judgment. 


Chandra Narayan Laik, Hari Narayan Mukherjee and 
Radhapada Banerjee for the Appellant. 

Jitendra Nath Guha, Satya Priya Ghosh, Sudhansu' 
Kumar Hazra and Bonbehari Mukherjee for 
Respondents. 


The judgment of the Court was as follows: — 


* Appeal from Appellate Decree No. 1054 of 195? nst the decree of 
Sri A. E. Sen brig toy Additional Sub-Judge of Zillah, Burdwan at Asansol 
in Title Appeal No. 28 of 1950/16 of 1949 dated gist of March 1951 
modifying the Decree of Sri T. K. Mutsuddi, Munsiff, 2nd Court, Asansol 
dated 16th February, 1949. 


t) [1926]. A.I.R. Cal. : ` 
ts) lios ALR. AIL 5. ; 
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y O Civil 
. Renupada Mukherjee, J. :— The plaintiff of the trial Court 1958 
is the appellant in this court and the appeal arises out of a 
.suit for specific performance of a contract for lease of some 
immoveable properties desgribed in the schedule of the plaint.,,. Kashinath pe 
Alternatively there was a claim for compensation to the extent pdf l 
of Rs. 850/- if the court did not find its way to grant the MA i 
prayer for specific performance of the contract. The facts of May, 19. 


the case will appear from the body of the judgment. 





Satco11 EE is 


The defendant contested the suit eby filing two sets of 
written statements—one by defendants Nos. 1 and 4 and 
another by.defendant No. 6 in his tapacity as natural. guardian 
of minor defendants Nos. 6(a) and 6(b). l 


The trial Court dismissed the claim of the plaintiff for 
specific performance of the contract and passed a decree against 
defendant No. 1 for refund of a sum of Rs. 125/- which had 
been advanced,by the plaintiff in part payment of selami. 


The.plaintiff preferred an ‘appeal from the judgment and 
decree of the trial Court and the lower appellate court modi- 
fied the decree by passing a decree for compensation against 
defendants Nos. 1, 2 and 4-to the extent of Rs. 472/8/-. The 
order of the trial court dismissing the: claim for specific 
performance of the contract was maintained. This second 
appeal bas been preferred by the plaintiff from the above judg- 
ment and decree of the lower appellate court. ' 


Before'I enter into a discussion of the. controversies raised 
in this appeal I shall briefly summarise the respective cases of 
the contending parties. The case of the plaintiff is as follows: — 
The disputed properties comprise two items the first item being. 
the southern and ‘western banks of a tank known as Kadam 
Gorey in mouza Ukhra measuring 89 acres. The second item 
is a'danga land in mouza Sarpi measuring 9" bighas. The 
owners of these "two items of ; properties are Kashinath 
Mukherjee, defendant No. 1 öf the trial coürt'and his co-sharers,' 
defendants Nos. 2 to 5 and defendants ‘Nos. "n and 8. ‘The de- 
fendant No. 1 on his own behalf and under'authority from 
his co-sharers entered into 'à'contract' ‘with: the plaintiff to lease . 
out the: disputed properties to him for à'$elami of Rs.200/- for * 
the Sarpi lands and Rs. 600/- for the banks of Kadam Gorey ° 
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ids tank, the rental being fixed at Re. 1 /- per bigha. The plaintiff 
1958 was to get occupancy right in the Sarpi lands and an under, 
TA Mukherjee Ue right in the banks of Kadam Gorey. |The contract was _ 
v. contemplated and conéluded on 26th Chaitra, 1353 B.S. wher? 

M Bi ors, RS- 125 /- was paid to defendant No. 1 in part payment of the 
D selami. It was further agreed between the parties that the lease, 
Makha z, Was to take effect from Baisakh 1354* B.S. and the document of 
lease was to be executed and registered within the first week of 
Baisakh, 1354 B.S. 'The plaintiff further ‘alleged that although 

he was all along ready and willing to perform his part of the 

contract, the defendant No. 1, who was acting on behalf of 

himself and his co-sharers, did not execate the: document on 

various pretexts and it “ultimately transpired that in violation of 
the contract the defendants, Nos. 1 to 5 had leased out their, 

-/12/- as. share in the property of item No. 1 to defendant No. 6, 

who had full knowledge of the plaintiffs contract. : 


.. Upon the above allegations the plaintiff instituted this 
suit for specific performance of the contract on igth November, 
1947. The plaintiff also made an alternative prayer for re- 
covery of compensation stating at the saime time that pecuniary 
compensation would not furnish and adequate relief. 


` Defendants Nos. 1 and 4 of.the trial court filed a writteti 
statement denying that there was a completed and concluded 


agreement or that any monéy was paid in patt payment of 
selami. " 


Minor defendants Nos. 6(a) and 6(b), who are the sons of 
defendant No. 6 were added as parties subsequent to the filing 
of the plaint. A written statement was filed on behalf of the 
minors by their father in which it was contended’ that the 
minors are subsequent bona fide lessees for consideration with- 
out notice ‘of plaintiff's contract and so the alleged. cófitract is 

“hot specifically enforceable against them. l 


Both parties adduced evidence in support of their respective 
cases and- from such evidence the trial court came to conclusion. 
that. there was a.contract ‘for lease between’ the plaintiff, on: 
the. one-hand, and defendant No. 1 on the other, who acted: 
on his own. behalf and on behalf of. his co-sharers from whom 
he was authorised. to act, but- the contract could-not-be specifi- 

j cally enforced in:a.court of law because.it. was uncertain in 
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~ Some material respects and because minor defendants Nos, 3 Civil 
and*5 were not bound by the contract. The above conclusions 1958- 
were substantially modified by the lower Appellate Court which e ~~ 
t Satcorı Mukherjee 
has observed as follows at page 27 of the paper-book : — v. 
i Kashinath 


p Mukherjee & -o18. 


"In fine, I find that,there was a contract of lease 
. between the plaintiff and the defendant No. 1 with respect | Renupada 
"MA PES 1 Mukherjee, J 
to the properties in-suét and that the terms of the contiact 
were clear, complete and ascertained as alleged in the 


plaint.” 


The lower appellate court further held that the contract ' 
was binding on adult defendants Nos. i, s, 4, 7 and 8. It, 

, however, agreed with -the ‘trial court that the contract was not 
binding en' minor defendants Nos. 3 and 5. Both the courts 
concurrently held that defendant No. 6, who acted as guardian 
of minor defendants Nos. 6(a) and 6(b), hàd notice of plaintiffs 
contract. The lower appellate court did not grant the plain- 
tiff’s prayer for specific performance of the contract in view of 
the special circumstances of the case and passed: a decree for 
compensation to the extent of Rs.- 472/8/- to be obtained from 
defendant Nos. 1, 2 and 4. 7 


Mr. Guha, who appeared on behalf of respondents Nos. 6 
to 8 of this appeal (defendants Nos. 6, 6(a) and 6(b) of the 
trial- court) and Mr. Mukherjee who appeared on behalf of 
respondent No. 4 of this appeal and adopted ‘and: supplemented’ 
Mr. Guha's argument, contended that the lower appellate court 
was wrong in deducing the legal inference from the set of facts 
proved’ in the trial court that a case’ of completed and’ con- 
cluded contract had been: made out by tlie plaintiff: In 
particular they drew my attention to'a memorandum written 
by .deferidant No. 1 Kashinath -Mükherjee on 26th Chaitra, 
1353 B:S. by which the terms of the contract are said tó have 
been reduced to- writing. "This argument! of! the- learned: 
Advocates for the contesting respondents cannot be accepted 
because it was not the case of the plaintiff appellant that all the 
terms of the contract 'werè reduced to: writing’ by the memo- 
randuni in question. According to his case the contract "was 
concluded orally and: thé’ memofandim ‘was "wfitteri- by Kashi- 
nath by -way of? cotifirmation:- That’ story was accepted by the 
lower àppellate'tóuit: “Anothér dócurüént written; by Kashinath 
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himself on the same day on which the memorarfdum was written 
was marked Ext. 2 in the trial cour. That document, if 
perused carefully, would show that there was a concluded 
contract between the parties and a portion of the selami, 


Kashinath namely, Rs. 125/- was paid on 26th Chaitra, 1353 B.S. and the 


Mukherjee & ors 


‘payment was acknowledged by the document. The document 


Renupada ^ further shows that the lease was ta, be executed by\the first 


Mukherjee, J. 


week of Baisakh, 1354 B.S. Kashinath also wrote some subsequent 
letters to the plaintiff appellant from which it would be 
abundantly clear that there was a full-fledged contract between 
the parties and ngthing more remained to be done for giving 
the contract a final shape and form except the execition. and 
registration of the document. I, therefore, hold that the lower 
appellate court was perfectly justified in holding that there was 
a completed and concluded contract and that the contract was 
not void for uncertainty with regard to any of its terms. 
e. 

The only material question which has been raised in this 
appeal by the plaintiff appellant 18 whether in view of the 
above finding of the lower appellate court it was justified in 
refusing specific performance of the contract. That prayer has 
been refused on two grounds—first, the contract is not enforce- 
able against minor defendants Nos. 3 and 5 and secondly, 
monetary compensation, which the plaintiff himself claimed and’ 
alternatively in the plaint, would furnish an adequate relief in 
this case. I shall now consider whether these two grounds are 
tenable in law. 


It is now admitted that performance of the contract cannot 
be, specifically enforced as against minor defendants Nos. 3 and 
5. The contract connot, therefore, be enforced as a whole. 
Specific performance of a part of a contract of this nature is 
provided for in section 15 of the Specific Relief Act. We are 
concerned with the second portion of this section, which runs 
in the following terms: 


o Y 


s,s S. E $ . : 
- . “But the court may, at.the suit of the other party, 
direct the party in default to perform specifically so much 
- of, his part. of the contract, as he can perform, provided that 
., the plaintiff relinquishes all claim, to further performance, 
and all right to compensation, either for the deficiency, or 
for the loss on damage sustained by him through the de- 
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fault of the defendant.” | Civil 


* Mr. Guha Contended on behalf of the respondent that in 1959. 
this case plaintiff has stot relinquished his claim to performance Satgori Monishics 
of the entire contract, neither has he relinquished his right to Kashinath 
compensation arising out of non-performance of a part of theMukherjee & ors. 
contract and so the court hag a discretion to refuse specific  Renupada 
performance of a part of the contract. In support of his argu- Mukherjee, J. 
ment he relied on a case reported in Abdul Rahim vs. Maidhar 
Gaz(i). In that case a minor whose share in the property 
contracted to be sold was one-sixth, was not properly repre- 
sented by the plaintiffs wbo wanted specific performance of the 
contract. The learned Judges of the HigheCourt refused the 
plaintiffs prayer for specific performance of the contract because 
the plaintiffs had, by their conduct, mđte it impossible for the 
court te give effect to the contract in its entirety. In the 
present case the plaintiff is not guilty of such conduct. So the 
above decision has no application to the facts of the present 
case. 








Mr. Laik appearing on behalf of the plaintiff appellant 
cited several cases before me for establishing his contention that 
specific performance of a part of a contract affecting alienation 
of immoveable properties may be decreed even if the contract 
fails against some of the co-sharers. Some of these cases are not 
, relevant for our purpose but the case reported Purna Chandra 
Mukherji vs. Gopenda Krishna Kundu() is exactly to the point. 
There a contract for sale was entered into by a person on his 
own behalf and also on behalf of his minor nephew. It was 
held that although the contract was not enforceable against the 
minor it could be enforced against the contractor in respect 
of his share of the property under the provisions of section 15 
of -the Specific Relief Act which applied to the facts of that 
case. The present case is similar in all essential respects to the 
above case and so, there can be no doubt that the contract of 
lease can be enforced against the adult defendants. 


Mr. Guha contended in this connection that the plaintiff 
appellant has never indicated that he is prepared to relinquish 
his claim to a perormance of the entire contract or his claim 
to compensation arising out of the inability of the adult de- 
fendants to perform the whole contract and so the case must go 
out of the ambit of section 15 of the Specific Relief Act. In 


C. m .N. 
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my opinion there is no substance in this contention. The 
claim against the shares of minor defendants Nos. 3 and 5 was 
not pressed either in this appeal or in the lower appellate fourt. 
Rather it was conceded in the lower appellate court that the 
shares of the minors are not affected by the contract. ,The offer 
‘Of relinquishment contemplated in section 15 of the Specific 
Relief ‘Act may be made at any stage of the proceeding and the 
fact that the appeal is being prosecuted virtually against the 
adult co-sharers is a sufficient indication, that the plaintiff 
appellant would be satisfied if only the executable part of the 
contract is performed and he has got no intention of claiming 
any compensation: In my opinion there was no legaF or jutifi- 
able ground for refusing specific performance of a part of the 
contract simply because the shares of the two minor co-sharers 
could not be leased out. 


The other ground for refusing specific performi’nce of the 
contract was that according to plaintiffs own case an award of 
Rs. 850/- by way of compensation would furnish an adequate 
relief. This reasoning given by the lower appellate court at 
page 80 of its judgment is based on a misreading of paragraph 
18 of the plaint which runs in the following terms: — 


" The plaintiff submits that pecuniary compensatión 
. for mon-performance.of the aforesaid contract would not 
afford adequate relief to the plaintiff and the plaintiff is 
entitled to a specific performance of the same. It however 
the court do not find its Way to grant specific performance, 
the plaintiff in such case, alternatively claims Rs, 850/- as 

, such compensation.” T : 
lhe above quotation shows that the plaintiff appellant 
specifically stated in the plaint that pecuniary compensation 
would not furnish an adequate relief in this case and he 
claimed compensation only if^ the court, for good and, valid 


; reasons, could not pass a decree for specific performance 


of the contract. ` Such an assessment of pecuniary compensation 
claimed only by way of an alternatively relief does not indicate 
that, in the estimation of thé plaintiff monetary compensation 
would furnish’ adequate relief specially in view’ of the “positive 
statement of the plaintiff to the contrary in. the plaint.. This 
view is supported by a decision reported in Brij Ballabh Das 


: 2. ; 
1958]. l . HIGH COURT 279 
ws. Mahabir e ePrasad(Y). Yn this connection T may also refer. ciat 
to. the explanation to section 12 of the Specific Relief Act; which ao 
rans oh to the following effect and which was not adverted to by 

 Satcori RS 
the leatnéd Judge'of the lower appellate court:i— . , . 

 Káshinath 


“ Explanation. —Unless and until the contrary is ain cas 
- -'prevéd, the court „shall presume thát tlie breach: of æ con- AN J. 
- třåct' to 'transfér immoveable property cannot be adequately 
relieved by' compensation in money, and that the:breach.of ` 


. ^. @ contract ‘to trarisfer thoveable „property can ,be thus 
- -relieved:” i 


4 - * - 
t b 
202l, s% . i: 
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. -In the'abóve' corinection Mr. Guha, on behalt ot the rest 
pondents dréw my ‘Attetition toa case reported i in. Ramji vs. Rao; 


Kishore? Singh(sy' and’ contended that. since: the lower) appellate 


court has, in its discretion; held hat “monetary, compensation 


would: &ífüish adéquàte teliet, this. court should. not interfere 

with ‘that finding 1 in second’ appeal. , In ‘that, case; however, the- : 

. Binding of the District ‘Judge that damages would be an adequate 
-relief Was artived àt After à consideration. of the, materials ọn; 

record arid ‘so it was taken by their Lordships that compensation 

in money. was. an adequate relief to«the"pláintiff. The follow- 

ing, passage, snore from pages: 284-285! ofthe’ ‘Fepott, would be 


> cH OAUNGS ho Spee eade HON dau. cor uet e diipte 


ig 4 i B i. 


LU si Lordships are | OF opinion . that there ` was 
^ 'éridencé: the’ natüre Of ‘the transaction, the, terms, of the 
“agreement itself. and ‘the | other masters mentioned, by the. 
"léained Distt ict Judge’ in the passage of “his. judgment, 
already cited, iie stifficient t to ‘show that there- was: evidence, 
s on which’ the Tear ed’ District’ Judge *'could pro roperly: ; arrive. 
Ss at thë” above’ Biertiotiéd ‘findings, In bes Lordshi ips 
; ` Bpinion, therefore, it ‘Tausi be, taken for, th e purposes of . 
ofthis "Appeal that’ Conipensation. Ts ‘money, was, an'^' 
M» idéquate" élif tó ‘the ‘plaintiff for ‘the. non; performance: 
S^ OF "the" contract by" thé defendant, E the Amount 
+ óP'such comperisa ition should be Rs. 20,000 


mcer TIS Gigs st L eyed Ot wid 000 | 5. eu ess 
jardin: the» present^tase- the ‘finding: “of” decode “appellate, 
courtivis; basediiuponb af misreading! oP the pati?’ ae shown 

above» and } upomaj'failuré stollddvert) to ‘th e'"eXplariatic ori? 46 


section ierof) the) Spetific Rielie£:AEt which énjóié om "the "tort ° 
1924] A.I.R. All. 529. Oe ote OX Y wea." ^. i 
929] En KSLA, 380. 
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to presume, until the contrary is proved, that the, breach of a, 
contract to transfer immoveable property cannot be adequately 
selieved by compensation in money. That being, so the finding 
is vitiated -by the commission of an error in law and as such 
it must be set aside. 


From my foregoing findings it would be clear that there 
was no valid or good ground for refusing specific performance 
of the contract against the adult defendants. True, the grant- 
ing of such a relief is discretionary with the court, but section 
33 Of the Specific Relief Act lays down*that the discretion of 
the court is not arbitfary but sound and reasonable, guided by 
judicial principles and capable of correction by a Court of 
Appeal. In the present case a part of the Selami fór the lease 
was paid, but a subsequent lease of one of the properties was 
given to defendants Nos. 6(a) and 6(b) by defendants Nos. 1 to 
5 on receipt of a higher selami and the subsequent lessaes were 
tainted with notice. Still the lower appellate Court refused 
to decree specific performance of the contract. In my opinion 
there was a complete failure to exercise the* jurisdiction of: 
the Court to decree specific performance with discretion. 


In this connection one or two other arguments were 
advanced on behalf of the respondents in support of the judg- 
ment of the lower appellate court which I shall now notice. 
It was argued by Mr. Guha that there is no evidence to show 
from which date the lease in favour of the plaintiff was to 
commence and so specific performance of such an agreement 
should not be granted. * In support of this contention Mr. Guha 
relied ón a Privy Council decision reported in Sm. Giribala 
Dasi vs. Kalidas Bhanja(1) which is no doubt authority for the 
proposition that unless an agreement to grant a lease fixes the 
date from which the term is to run either expressly or by , 
implication, specific performance of the agreement should not 
be granted. In the present case, however, there is a statement 
in the plaint that the lease was to commence from Baisakh, 
1354 B.S., which was not specifically challenged by the respon- 
dents. Mr. Guha submitted that the entire contract was 
challenged and so that statement in the plaint, not supported 
by any evidence, cannot be utilised against the respondents. 
This argument. of Mr. Guha cannot be accepted for two reasons 
—first, the denial of ‘the contract having. been found to be 

(1) [19120] £5 C.W.N. 320 P.C. 


-~ 


ui 
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false, the lower appellate court has chosen to accept this ‘state- Civil 
ment in the plaint and secondly, that statement apart, the 1958 
docqment marked Ext. s shows that the lease was to be ° ew 
executed and registered during the first week of Baisakh 145 oori < IKE 
B.S. The time for execution of the lease was thus positively Kashinath 
fixed and in the absence of eany other agreement the lease “DCE & os 
would have run from the date of its execution as provided in M 
section 110 of the Transfet of Property Act. That date having ud A 
been fixed within well-defined limits, I repel the argument of 


Mr. Guha that no date was fixed from which the term of the 
ltase was to run. ° | 





Mr..Guha argued in the last resort that the agreement must 
fail because the share of the minor defendant No. 3 in the pro- 
perties is unascertained. The courts below have held, and I 
have agreed with them, that the share of the minor defendants 
Nos. 3 and 5 must be excluded. Minor defendant No. 5 has 
got 4 as. share in the properties. "The lower appellate court 
seems to think that the share of minor defendant No. 3 is 
also ascertained. This is wrong because the statement iù the 
plaint about share is that minor defendant No. 3 has got -/4/- 
as. share along with defendants Nos. 1 and 2. There is noth- 
ing on the record to show what is the extent of the shares of 
these three defendants individually. 'This, however, should not 
present any difficulty in the way of the execution of the lease, 
because the share of minor defendant No. 3 will be ascertained 
and excluded along with the 4 as. share of minor defendant 
No. 5 before the actual execution of the document. I, therefore, 
reject this last contention of Mr. Guha. 


In the result, I hold that this is a fit case in which 
specific performance of the contract should have been decreed 
by the courts below. The appellant must, however, deposit 
in the trial court a sum of Rs. 675/- being the balance of the 
entire Selami of Rs. 800/. after deducting Rs. 125/- which 
has already been paid. 


In the result this appeal is allowed. The judgments and 
decrees of the courts below are hereby set aside and the follow- 
ing decree substituted in their place. The claim of the plaintiff 
appellant for specific performance of the agreements to lease : 
the disputed lands.is decreed in part. Within.a month of the 
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Civil, arriva]. of the records in the court below the plaintiff appellant 

i658 must deposit in the trial court à sum, of Rs. 675/- to the 

"1 e credit of defendants Nos. 1, 3; 4, 7 and 8 of the trial céurt. 
Satcor1 Mukherjee i ‘ N toua reL 8 

i v. " lf the, above; amount is deposited within that time then the 


t 


: v 
Kashitrath 
Mukherjee. & ors 


Renupad 
Mukherjee," J. 


above mentioned defendants will execute à lease of the disputed 


lands of the -plaint in respect óf their shares and in terms of 


the contract set.out in. the plaint excépt of course the term 
regarding the date of commenténient of the ease. Should there 
by. any dispute about tlie extent of their shares, the question 
will be decided by the trial court. If the plaintif appellant, 
fails to deposit the money within tle time allowed) his suit 
will stand dismisséd with costs to the contesting respondents. 
If, on the.other hand, the. money is. deposited but ‘the défen- 
dants Nos. 1, $, 4,,7 and; & of, the tria]. court fail to execute 
the lease, within, the. time allowed, then the plaintiff appellant 


- will, be entitled: to, enforce execution and: registratiom of the 


document, of lease through. the court. Upon. exeoution. and 
registiation of the. document, the plaintiff appellant will get 
possession of the, disputed, properties to the extent of his share 
and the lease will.be binding on all the Yefendantss of the 


trial, court except-.minor. defendants Nos.- $ arid 5 of that 

court. "m 
ORE id j Mu t. ge ae , l $ . 
Im view of the result of the. suit I-direct that the plaintiff 


appellant will, in,.the event of his final success get half of. his 
total; costs. in „all the courts from defendants. Nos. 1,:3, 4:and 
6,,of; the. tria] court who will. bear thein.own: costs: . 

Leave is asked for, on behalf of the: respondents Nos. 6 to 
8 to file an appeal under clause 15 of the Letters Patent but is 
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y APPELLATE CIVIL 


Before Mr. Justice Renupada Mukherjee 
and Mr. Justice „Binayak Banerjee. 


RADHA MOHAN BAGCHI & ORS. 
- V. 
‘NALINI KANTA ADHIKARY* 


The West, ‘Bengal ‘Estates " Acquisition Act ( W. B. Act 1 of 1954) 
—Vesting ‘of tenure in the State—Effect—Whether bar of Section 
168A of the Bengal Tenancy Act ( Act PIII of 1885 ) applicable— 
Section 1 and Section 8 ( as amended by the West Bengal Estates 
Acquisition Amendment Act XXVIII of 1954 )— Combind effcct— 
Whether arrears of rent only recoverable out of compensation money 
— Section 5B—Effect of. 


Where (as in the present case), the defaulting tenure had vested in the 
State by virtue of the provisions of the West Bengal Estates Acquisition Act, 1954, 
prior to the filing of the application for execution by the decree holder for 
recovery of arrears of rent, the proviso to clause (a) of sub-Section- (1) of Section 
168A of the Bengal Tenancy Act would be attracted, and the bar under the main 
ptovisions of Sub-section (1) would not apply; so that the decree holder would 
be at liberty to proceed against propertles other than the defaulting tenure, of the 
judgement debtor. 


Tarapada Sarkar v. Amitava Pal Choudhri (1) referred to. 


The bar under Section 168 A would not in any event apply because Section 
168A stood impliedly repealed with the coming into operation of Section 5B of the 
Estates Acquisidon Act even in cases where it might otherwise have applied, 


*  Hironmoyee Dasi V. Anil Pal Chowdhuri (2) referred to. 


There is nothing in Section 8 ( as amended ) read with Section 7 of the Estates 
Acqusition Act to warrant the view that arrears of rent from an intermediary are to be 


recovered only from the eompensation money payable- to the intermediary under 
the Act, i 


* Appeal from Original Order No. 42 of 1957 against the order ot Sri B. K. 
Panda, Subordinate Judge of Zillah Murshidabad at Baharmpur in Misc. Case no 
130 of 1955, dated 10th of September 1956. 


~~ * (A) Unreported px 
(2 (1958) CV. 84^ oe 
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. the “West, Bengal. Estates "Acquision ActI of 1954 had come into 


ie 


- 
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- 


CALCUTTA LAW JOURNAL . èe - 41958 

After amendment, the Amended seston “did not ones or by necessary impli- 

cation take away the.right to resort to other-moods of. recovery-but only. made it 
abunduntly clear thatthe decree-holdér could also. .Prócéed against the compensation ` 
money in process of e execution, but t subject always to the provisions rof Section 26. 


` Even without the words omitted from Sectign 8 by the Amending Act XXVII 
of 1954, arrears ofrent and other dues of an intermediary „would be recovérable by 
any mode recognised by law and that is particularly so because Section 168A of the 
Bengal Tenancy Act hss now ceased to be eperanve. i 


- ^ 


Application for eftecution. ofa rent “decree by the decree holder. 


- — — 
- 


— 


-— 


Thé matérial facts. wila appear from the judgment. pM 
= 


-u 


` Benoyeidra Prosad Bagchi and. Narayan Chandra De for the | a 
Appellants. TN z 


Pad ~ - -- m 
n ES “ares 


Jyotirindra Nath Das and Rabindra Kumar Dutta for the” 
: Respondente =: 27 25 z D eg 


- - 


~The dis ds of the Couit Wa8:88 follows, Lo EA di PB a See 


- 
z - - -m =e -a > - -— 
~~ zi a | a s - — 


: Biiayak Banerjei--] - In Rént: suit No. 1 of 1955; Nalini | 
job aur of rent. ‘against one: ne.Lalit jen Bagchi, Whose. heirs 
and legal representatives are ‘the present appellants. -: ; Shee Eug 


- 


The decree i$ dated thé 22nd November 1945, -Out of a total 
claim .of -Rs.. 12,992-5-9, a sum of Rs. 10, 995-1 3-9 was decreed 
„and a further sum. of Rs. 1,095-10-0 was decreed: as costa, total 
sum decreed-being Rs.- 12,091-7- 9.. >, -- Pus if 


- Between ‘the years - [948 and 1954, the décree was put to 
execution several times and various sums of money- were. ee 
ina a part satisfaction of the deese Le a cie 


pas — 


- -~ 


On the 22nd July 1955, the üt respondent. mus 
.Rent.Execution Case No; 2: of» 1955, out of which the present 


. appeal. arises, for realisation of a a sum of Rs: .4, 95-1 1+0 x the 
balánce due under the decree. `- 


€" 


Prior to the filing of Rent Execution TN No. 2 of 1955 


` 
- = - `% 

F 2 =- Ps - . 7 ~ 
- » * e 
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socio aad: the defaulting tenure vested in the State- Govern- ` 


ment- on. and from the lpth-April-1955. . . . = 


-— 


di as ' much : .as the defaulting tenure (in the instant Case a 
Darpatni) could no “longer be proceeded ‘against, on account of 
its vesting in fhe State- Governthent, the decree-holder- respondent 
prayed -for` attachment and. ‘sale of other ‘properties belonging to 
judgment-debtors, as indicated 1 in. Column l1 .of the SEpplicapioe 
for execution“of the decree, .". xs x. m NY 


On the 8th October *1955, thé: jadgment-debtor appellants 
filed an objection under seetion 47 of the-Cod® of Civil- procedure 
in thé Rent Execution case above fefgrred to. Their objection 
in substance was that section 168A. of the Bengal Tenancy Act 
was a bar to the cxecution of. the decree against the other 
properties of the judgment- debtor: and also that the remedy 
of the decrée-holder was to realise his dues out of the compensa- 
tion payable under the provisions of the West Pengal Estates 
Acquisition Act, im respect of the defaulting Darpatni. The 
objection was registered as Misc. case No. 130 of 1955. : 


: By-an’ order dated the 10th bs 1956, the executing 
court overruled “the objection under section 47 C; P. C. preferred 
by the judgment-debtors appellants and dismissed the application. 
The- reason given by the Court below in Don the objection 
is tuoro below : 


- 


“The fact that compeiisation ` "would be payable 
: by the. Government does not mean that the 
tenure- exists in, another shape. The tenure in 
question ceased to exist other. than by surrender 
~. 87 [before thë present’ execution. case was treated 
2 . and as such the bar under section 168A B, T. 
Act has been removed, It is ‘therefore open to 
` the decree-holder to proceed against other 
properties of the judgment-debtor”. l 


- 


^ The present ‘appeal i is directed: against the ‘order “dismissing 
the objection under section 47 of the Code of Civil Procedure.: 


M x 


Mr. "Benoyendra Prosad Bagchi, learned “Advocate for the 
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appellants In his opening of the appeal submitted that on a true 
construction of the provisions of the West«Bengal Estetes Acquisi- 
tion Act, as also of section 168A of the Bengal Tenancy Act, 
the remedy of the decree-holder must be confined only to the 
compensation money and. in so,far as trial court held otherwise, 
the decision was erroneous. 


We pointed out to Mr. Bagchi that there were. certain 
unreported judgements, by several division benches of this court, 
which were very much against his contention. The unreported 
judgments to which*we drew the attention of Mr. Bagchi were :- 


(1) a decision by Das Gupta & Guha JJ. in S.M.A. 
5 of 1957 [Tarapada Sarkar vs. AmMava Pal 
Chaudhuri (1)| delivered onthe 21st November 1957. 
That decision concerned itself with the point 
whether vesting of an intermediary interest in 
the State Government amounted to expiration 
of the terms of the tenancy other than by 
surrender, within the meaning of the proviso to 
clause (a) of sub-section (1) of section 168A of 
the Bengal Tenancy Act. After examining the 
relevant provisions of the West Bengal Estates 
Aequisition Act, their Lordships decided the point 
in the affirmative. Since in that case the vesting 
had taken. place prior to the date of the applica- 
tion for execution of the decree, their Lordships | 
held that the proviso to clause (a) of subssection 1 
. Of section 168A (1) of the Bengal Tenancy Act 
. — . had full scope .so that the provision in clause (a) 

of section 168A  debarring execution of the 

. decree otherwise than by way of execution against 

the defaulting tenure had no application. 


(2) a decision by Das Gupta and haw J.J. in. S.M.A. 54 of 
1956 [ Hiranmoyee Dasi vs. Jyotish Chandra Pal Chaudhuri (2) | 
delivered on 3rd January 1958. In that case the objection by 


(1) Unreported 
(2) Unreported 
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the” Judgment-dóbtor to execution of the decree against properties 
 Ofhep tban the "deffulting tenure was, allowed because the* 


"application for execution was made before the date of vesting. 
The proviso to clause (a) of sub-section (1) of section 168A of 
the Bengal Tenancy Act, not being attracted, the main provision 
of section 168 (1) (a) was held to apply. 


(3) a decision by P. N. Mookerjee and Sarkar JJ in F.M.A. 
No. 170 of 1956 [Ahidgar Ghosh vs. Nisu Bala Devi (1j| 
in which their Lordships held that (a) the term of a tenure 
expires Within the meaning of the proviso to clause (a) sub- 
section (1) of section 168A of the Bengal Tenacy Act as 
a resulf .of vesting in the State Government under the 
West Bengal Estates Acquisition Act and if tbe proviso was 
attracted to the. case the bar of the main part of the sub-section 
to the decree-holder’s prayer for realisation of dues from other 
properties of the judgment-debtor would not apply, (b) there 
was nothing in section 8 or anywhere else jn the Estates Acquisition 
Act to warrant the view that arrears of rent from an ‘intermediary 
were to be recovered onlg from the. compensation money payable 
to an intermediary. The proviso to section 8 made it abundantly 
clear that recovery of arrears due from the compensation money 
was only one of the modes of such recovery. 


-—— 


(4) a ‘decision by: this" very in S. M. A. 80 of 1955 
[Hiranmoyee “Dasi vs. Anil Pal Choudhury (2 Y delivered on the 
7th January 1958 in which it was held that the introduction of 
section 5B, in the West Bengal Estates Acquisition Act by section 
3 of the West Bengal Estates Acquisition (second amendment) Act 
of 1954 placed a disability on the decree-holder to proceed against 
the tenure in default and impliedly repealed section 168 A of the 
Bengal Tenancy Act, even in Cases where it might otherwise have 
applied, because the provision of section 58, of the West Bengal 
Estates Acquisition Act was so inconsistent or repugnant to the 
provision ofsection 168 A of the Bengal Tenancy Act that the 


. (1) (1958) 62 C. W. N. 172 
— (2) (19558) C. L. J. 84 
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.two could not stand. together. The decision by Das Gupta 


e and Law JJ.in S. M. A. 54 of 1956 id not consider „this 


aspect of the matter. 


"We pointed out to Mr, Bagchi that in the instant case 
the last petition for execution was filed on the 22nd July 1955, 
but long prior to thet, -on April 45, 1955, the defaulting 
tennre had vested in the State. Goverment. Therefore even 
if section 168A of the Bengal Tenancy Act be held to be 
operative law at the material . lime even then the present 
case would come under the proviso to clause (a) of sub-section 
(1) of section 168A andethe bar under the main provisions of 
sub-section (1) would not apply. The three decisions in S. M. A. 
5 of 1957 [Tarapada Sarkar.vs-Amitava Pal Choudhuri (1)] S. M. A. 
54 of 1957 [Haranmoyee Dasi-vs: Jyotish Chandra Pal Chaudhuri (2j] 
F. M. A. 170 of {956 [Ahidhar Ghosh-vs- Nisubala Davi (3)] stood in 


and the way of a contrary contention. 


We also pointed out to Mr. Bagchi that on ‘the basis of 
the decision of this: bench; in S. M. A £0 of 1955 [Hiranmoyee 
Dasi-vs- Anil Pal Choudhuri{4) ], the bar under section 168A of the 


Bengal tenancy Act would not in any -event apply because, 


according to the said decision, section 168A, stood impliedly 
repealed with the coming into operation. of section 5B, ofthe 
West Begal Estates Acquisition Act, even in cases where it 


might otterwise have applied. — . P "EN 


" Thereafter, Mr. Bagchi recast his argument and submitted 
thát although there might not be any-bar under section 168A 
ofthe Bengal tenancy Act, the execution of the decree against 
other properties of the judgment-debto:is was barred under the 
ammended section 8 read - with section 6 of the West Bengal 
Estates Acquisition Act and the only remedy with -which the 
decree-holder was ‘left was to proceed against the- compensation 
money. Mr. Bagcbi further submitted that in so far as the Judge- 
ment reported in Ahidhar’s Case (3) took a contrary-view, the 


(1) Unreported 

- (2) Unreported 

- (3). (1988) 62 C. W. N. 172 
(4) (1958) C. Li J..84 


1938 ] ° T “HIGH COURT -2 ^ ^? 289 
? E D ‘ 2 : 

decitión was wrong. dics EE | - Civil 

` Elaborating his argumerit -Mr. Bagchi invited our. attention l [958 
to the language “of section 7, ugder which the recoyery of arrears re. 
of land “revenue, césses, taxes, ánd' ottiér- imipositions by the Neer a 
State’ Goverment were made recoverable from the compensation Nalin’ Kenta 
money. -without prejudice >to “any ‘other: mode of recovery. ' — Adhikary 
Similar words! which: occurred vii Séction “8 “of the Estates UC 
"Acquisition: Act were omted by West Bengal Estates Acquisition - Binayak. 


Banerjee, J. 
(Second ammeéodment) Act XXVII of.1954, (Which came into force i 


on the 2nd October 1954 ) and? a proviso was added to section 8, 
as MANN, ig Pe o ca wp TI 


~ 
i —- -— .- 


- 


Ber - Provided - lun if iud -person be himself an 
eae fe Ge intermediary the. reeovery--of such arrears from 
- ~- the Compensation payatle- to him shall be 


EET m to -the Provisions Ofsection 26 of the i 

E DET . Act.’ g = E i Ear 
Mr- ‘Bagchi atgued. that the pats .used in section 7 
When contrasted to the Janguage used in the ammended section 
8 led to the conclusio: that the right to resort to modes of 
recovery. of arrears. otherwise than by proceeding against the 
compensation money was reserved only for recovery of arrears of 
land revenue or other impositions by. the Estates. Government : 


the said right was not available” ‘to. any ‘iitermediary for recovery 
of arréars of rent and cesses, 


^ - - 


i In the sudemedt -řeported in Ahidhar's Case (1) P, N. - 
Mukherjee and “Sarkar JJ, “gave "soie - reason, Why - section 
8 of the West Bengal :Estates- Acquisition Act was amended in 
the manner indicated Bene which we quote below : 


Si a Aa xo um k E RE 


“The proviso. to the section does, on the other 


hand, make it abundantly clear- that the arrears EE. 
oA wt May be recovered from. the compensation money, 
^. . + -that being one of the modes ‘of such recovery, 
mam . subject to-the . provisions of section 26 of the Act. © 
~ T n other words,” the proviso only prescribes that, ° 


(i) (1958) 62°C, W.'N. 172 °° 
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-to be availed of, namely, recovery from the 


compensation . money, it must be subject to the 
provisions of section 26.. The proviso is intended 
only to apply the restrictions under section 26 
when the arrears of rent are sought to recovered 
from the compensation. e There was necessity for 
the “proviso, as, otherwise, the whole of the 


. compensation money might have gone to satisfy 


dues on account of arrears of rent which was not 
the intention ofthe statute and section 26 might 
have been frustrated in a number of cases and, ín 
any event, unnecessary conflicts and complications 
would have arisen, Our attention was drawn 
to the admendment of section 8, by which the 
words “and shall without prejudice to any other 
mode of recovery be recoverable by attachment 
of any money that may be payable as compensa- 
tion to such person under the Act" were omitted, 
and it was argued that the omission, in the light 
of the proviso added, was. intended to restrict 
the right of recovery only to the compensation 


money. We do notthink the argument can be 


accepted. The necessity and purpose of the 
proviso has already been explained and, as to 


_ the omission, itis enough to say that the words 


omitted were redundant or unnecessary and 
that, with or without them, the sectlon means 


. the same thing, namely, that the arrears would 


be recoverable in any manner (inclading attach- 
ment of the compensation money ) recognised by 
law.” 


Criticising the decision reported in Ahidhar’s Case (1) 
"Mr. Bagchi argued that the purpose behind the amendment intro- 
° duced in section 8 ofthe West Bengal Estates- Acquisition Act 


; (1) (1958) 62 C. W. N. 172 


^ 
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by the. West Bengal Act XXVHI- of 1954 can':never be properly 


understood unless the*language used both in sections 7 and 8 . 


of the Act ‘are taken into consideration together and contrasted, 
WLich was not done in the case reported in Ahidhar's Case (1). 


We have ourselves examined the language used in section 7 
and amended section 8 of the West Bengal Estates Acquisition 
Act and bave contrasted them in the light of the argument of Mr. 
Bagchi ; we are, however, of opinion that the process does not 
kad to a conclusion different from what is to be found in the 
judgment reported in Ahidhar’s Case (1). os 


Section 7 of the West Bengal Estates. Acquisition Act does 
not authorise recovery of arrears of revenue, cesses, taxes and 
other impositions by the State Government out of the compen- 
sation money by process of execution of decree. The section 
merely authorises deduction of the amount of such arrears from 
the money payable as compensation to an intermediary under an 
order. of a collecter. This additional right was conferred for 
recovery of particular kinds of arrears ; as mentioned inthe section, 
without prejudice to any other mode of recovery. There may 
have been good reason;behind this because the State Government 
being liable- to pay compensation to an intermediary and also 
entitled to receive its dues from such intermediary authority was 
taken to pay compensation after deduction of all Government 
dues, by way of some sort of set off. 


No question of deduction arises under section 8. Right was 
given to all intermediary under West Bengal Act XXVII of 1954, 
to recover their dues by attachment of compensation money 
payable to their tenants, without prejudice- to any other mode 
Of" recovery—=After amendment, the amended section did not 
expressly or by necessary inplication take away the right to 
resort to other modes of recovery but only made it abundantly 
Clear that the decree-holder could also proceed against the compe- 
nsation money in process of execution, as one of the modes of 
recovery, but subject always to the provisions of section 26. 


We hold that even without the words omitted from 
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Civi — gection 8 by the Amending Act XXVIII "of 1954; arrears of rent 
sb . and other, dues of an intermediary : would be recoverable by „any 


Radha S Mohan mode recognised by: law and-that is particularly so because 
cda section 168A of the Bengal Tenancy Act has now céased to be 


Nalini Kanta . 
Adhikary operative. aii 
Binäyak All the arguments advaret by Mr. Bagchi, therefore, fail 
Banerjee, J. and this appeal is dismissed with costs. l 
: 2 e i : E bs 
Renupada Mukferjee, J—1 agree. : BE 
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- ‘1950 (pending -appeal before thi hi toe ‘Court—E ect of, Sect.on 7 ‘of 

. the “Amending: Act" on. te appeal— session delivered tothe decree-' 
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T NN The ' Trial Court: ‘der d. the "suit. "While the défendant’ appeal was . 
. -pending in’ this: Court, JB. Act VIL of 1950 came' into operation in 
` March, 50; this Court on hearing: the peal “sent back the ‘case to Trial’ 
-` Court to see if Section: 7; of -the’ Amending' Act Were applicable to’ the , 
so 0. Case and if the deineann, "Was ‘to get any TOET under the. -Said Section: ' 
RI WU The yisinlitresdondent made an applicano on 83.54. in this Court: 
when the appeal was being heard stating that he had taken possession of ` 
‘this suit lands ón 29-83-49 and ‘that So Section 7: of the Amending 
"Act did not apply 10 the appeal." ius g Court was-of opinion «that true’ 
position should be ascertained before the appeal was! finally disposed of 
o ° and directed , the Trial: Court. to hold an ‘enquiry if Pa on as alleged 
Ba had been delivered to the, plaintiff before the: date of the commencement 
Seca po the Amending: Act within_the meaning of proviso^to' Sub-Section 2 of’ 
~ "Section: 7 thereof: ~ The: Trial Court found that the possession of ‘the 
. Jahds in'^suit was delivered’ to dada -hólder ‘on :29-3-49; on that’ daté on 
| judgment-deb:or' s ap lication’ for stay of execution, ‘the -court passed ‘the 
- following" order,“ ds ent-debtor files a petition for one: month's time 
er and for'stay of process in the meantime. Heard . 
- ' learhed ` lawyer “Recall ` and put up in? ^the presence! of both ‘parties. - 
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ad interim stay which, meant stay of operation. of me order issuing the , 


1958 e writ for delivery of possession. ; SL g 
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ce Haldar Thè foundation of-the Nazir’s authority to issue the writ is the- Court's. 


order directing. such issue, that is also the ultimate source ,of the peon’s . 


Subodh “Gopal authority. ` to execute, the writ to give: delivery Ion if the . 
` Bose | operation of that order. is P and ehe writ is recalled by the. Court, 
—— >? the authority in either case disappears the delive of, possession in the 


PON. sigs ee J. present case must be held to have been given without authority and as, 


l euch invalid and without Jurisdiction and nullity in lav | - 


‘The principal of agency cannot. be applied here to produce a. different 
iesult. "The law and principle of agency however appropriate ın other 
respects, cannot be applied. to validate’ an agt, done -by a, court's, officer e 
under an order of: Court which had been’s ayed or, recalled’ before the 
,act was done on the gr8und that no intimation’ of the: stay order gr of thé 

ae order of recall had reached the particular officer YO appy the principle * 
of agency to nullify the effegt of judicial order -may lead to disastrous, 
consequences and may not be conducive -to peels von of ' sioe: 2 

s 
, The Trial "Court ‘ast order in the execution case runs as follows 

-' ** Possession delivered No objection raised. Decreetholder takes: no-'steps. 

Ordered that the case ‘be dismissed in"part satisfaction ” and thé question 

is'1f judgment-debtor is precluded from, "the pm the validity of- the 
delivery: of possession to the decree- holder, the nLiffs- eer. raises 
bn pia of constructive res judicata, 
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Sga Held —(1) The plea of, constructive Res-judicasa- is E 
(2) The appellant is entitled to- challenge the validity of ‘the -délivety 
of possession in the present Ua at least for purpose of the proviso to 
,Section ,7 of Amending Act as the delivery .of ‘possession was inyalid 
and a nullity, it should be: isregarded for purpose of the said proviso, ` 


s In view of the above mentioned finding, the re of the Amending Act 
(W.B Act: VII of 1950) on the is of the parses in tke ‘appeal is to- be 
y. considered P E 
^ i d 
kg Bus Ed to the frame ‘of the statute and s particularly 
l Sections 4 and .7 together; Section' 4 i$ not simply prospective rio? ıs it- 
wholly or absolutely retiospective, but it is retrospective only in the sense 
' ' . hat it applies to, pending proceedings and affects vested rights to the 
‘ , extent that Section 7 warrants and gives it that effect. 
oe o 
/ The proviso to Section 7 is designed’ interalis to protect a ‘deere’, in 
, exécution whereof possession has been delivered before the date of the 
_ commencement of the Amending Act., ‘The delivery of- possession con- 
templated here is obviously one valid in law. In the present case the 
‘delivery of possession was-a nullity, the proviso cannot be attracted to* 
the purent case to exclude the operation of ‘Section, ate 
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It is however open to defendsyü to take- consistent defences. 
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e “Held further— That the decree »^:ed-by the Trial Court could not 


have been validly ‘passed, if the Amcnd.ng Aét had been-in operation at 
~ the date of its passing, and it would therefore be void under the pro- 
*  , visions of Section C) of the-said Act; the proviso not applying: o. the ° 
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not be an appeal which could not be appeal which could not have been 
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' "and "will be‘ deemed: to, De still p 
> ‘be’ held ió-háye been .pending at-the : r 
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f ph of Couit ‘fee under Süb-Section 3^ of 'Section 77^ The ‘Appellate 
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^^ Suit for ejectinent and for khas dos cdm | 


"The judgment pf the Court: was dilivered [by 


| P. N. Mookeje, 1 :—This a 
which was instituted by the plainti 


+ 


The material facts will appear Bof the m E ij 
| Jitendrá Kumar Sén Gupta" aid Rabi Ranjan Das nee - 
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al 
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Atul Chandra Gupta and Joy Gopal GI osh for the 
RE 


pew a arises out: of a suit 
for ejectment of the. de- 


fetidants from the disputed property, upon the allegation, : inter- 


alia, that thé said’ property. 


3j 


pertained to Touzi, No. 6 of - the 
24-Parganas Collectorate, which Touzi he (the’. plaintiff). had 


duly. -auction ’perchased at a, sale, held for its own arrears’ on` 


January 6, 1936, under the Bengal Land Revenue Sales Act, 


1859, arid of which. he ‘had obtained pòsselsiori ‘through the ' i 


Collector in May and June, 1936, and theréafter annulled and 
| avoided all intermediate interests, excepting those protected 
~’ under section 87, of the said Act, by appropriate notices and - 
general ‘announcement in or About [une 1936. 
~ the suit land was, described as Mal land of the sdid Fouzi and 
the defendants were stated to have been in possession thereof * 
‘without any settlement. " As the land in suit appeftairied | to 


In the plaint, 


other Touzi’s. as well, with which the plaintiff had no concern | 


- òr connection, hé, the plaintiff, asked for ‘Khas possession of the 
suit land to the. extent of bis (plaintiffs) oneg share jointly 
with the déferidaiits. 


L4 
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f The priricipal dine of 4c endant Na. I, who contested. 
‘the suit, was the land. i in suit was beide held in Lakheraj. title 
from before the creation of Touzi No. 6-and that the said - 
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»länd had never been assessed: to rent. 


_ The leatned Subordinate Judge : sand that thé and in 
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He accordingly, > ‘claimed 
a "protected interèst? under’ section 87 of, the Béngal Land 
Revenue’ Sales Act as it stood before the recent amendment. 
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“The suit was instituted on December 6, 1945. — ' ~, 
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= on March .15, 1960. Naturally, a question arose at the, said: 
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spit was, Mal Jand of ‘the Todd atid that “the! delchdaits had Civil 
no protected interest, therein. He, accordingly, decreed the suit 1958 
on April 20, 1948. `. es 
is ` M o Gurupada Haldar 


I X - 
X Defehdani, No. 1 appealed to. uis Conti on July 28, 1948, " Subodh Gopal 


red 


and the- appeal. originally: came up for’ Hearing’ before a. ias 
' ` composed `» of _Mookerjee and Renupada Mukherjee, J aee Mookerjee, J. 
„March 8, ,1954., In tHe meantime, West Bengal Act VII of | 


‘1960, which amended inter, alia "sections 3T. and .52 of the 
- Bengal’ Land, Revenue Sales Act, 1859; had come into operation 


shéaring of the above appeal whether the’ provisions of section 7 

of. "the 'Ainendihg Act (West Bengal . Act VH of 1950) were : 
applicáble to thé same and whether the ‘appellant was entitled i 

to` get relief against oe vider. that dr 
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The pláíntif m dca filed à sworn petitiofi in this Court 
, 0n the said, daté of hearing, namely, March 8) 1954, stating that 
he had. obtained delivery of possession: in execution of the de- 
‘cree under appeal on March 29, 1949, and that, accordingly 
‘section 7 did ‘not apply to the _appeal and thé defendants were 
entitled tó no ‘relief under that séction. This . position was dis- 
puted. on beha of the. appellant. As’ it, was not possible to.. 
decide the 'qu ion on the: then existing materials on ‘record - 
and as this Court! thou ight that. the - true: position `. ‘should be 
“ascertained Before the’ appeal’ Was finally heard, it directed the 
trial Court to “hold ai enquiry ás “tò whether possession Had 
already been delivered 'to -the respondent : in ‘execution’ of his 
dectée before the date’ of commencement of the aforesaid 


E Amending, Act within the meaning, of the proviso to sub-section 


after as the appellant) having died in. thé ihéaritime, his heirs 


1 


uo E section T thereof.” : a S E 


. The léafried a Judi thefeafier : gent his fiidings 
on the — and the appeal was evo ually oe héard by us. 
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- The original ipfis (who will ‘also be referred to herein- 


were substituted in. his place and one of the substituted . 
“appellants: having Since died, ‘her Mens also Have been. substi- : 
tat éd. ^ E . i Qr a i ka 
aka Ra E i ^ 3 ‘ 4 a ` 
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In the ‘opinion of the learned Subordinate fide possession — . ` 
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Civil of the decreetal €— had been diversi to, the jes 
1058 holder on March 29, 1949, before the date-of: ‘commencement of 
es the Bengal Land. Revenue Sales (West Bengal Amendment) Act 
ee a pur eof 1950 E Bengal Act VII der within the —— of 
Subodh Gopal ' the proviso to sub-section (2), of Section 7 of the said .Act-,- 
The propriety of this view has been seriously challenged on 
P. N. "Mookerjee, J-behalf of the present appellants. ', $3 P 
On the above question of delivery of possession, the — 
following facts, found by the learned Subordinate Judge, have. | 
not been disputed before us, namely, (i), that, on- -March 29,, ^ 
x 1949, [before process writ was or could be issued on the. decree 
i holder's application efor execution and delivery ‘of possession "m 
D which had been filed on the previous date, namely, the 28th]; 
the appellant judgment-deftor filed a petition in Court praying 
for one month's time to bring a stay order (from this Court) 
and for stay of process in the meantime. On the said petition, 
the learned Subordinate Judge recorded. the folowing order: — | 
» " Judgment-debtor- files a "petition, praying for one 
| month's time to bring a stay order apd for stay of 
process in the meantime., Heard learned lawyer. „Re-call 
' and put up in the presence of both parties, Informs ao 


(ii) that the process-server baind the wtit for delivery 
of: possession at 3 P.M. „on March. 29, 1949, and there was. 
actually delivery of symbolical possession at the locality by him. 
in the rene of witnesses at 4 P.M. on that date; and: 


Gii that the übove order P the writ had Seen 

passed by the Court in the morning at about 11-80 a.m. but . 
actually the said order was’ communicated.to the Nazir át or " 

about 4-35 P.M. and, before that, the Nazir had made over 
the ‘writ to the process- "server. NOU being aware of the ,, 


Court's order. x 7 fy te aa 


Clearly also, the above findings are well supported by the - 
Materials before the Court. T , 


i The evidence, given by ne appellant's witnesses, that - 
“the Nazir and the process-server had been ‘verbally informed 
i by the (appellant's men) at about 12 noon. on the said 29th 
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5 Merch 1949, is Haily credible. li has ‘hot t been beloved by , Givi 
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* "the: leariied ; Subordiriate« Judge and we: find no reason to, take" E 1058 


Tod different-view in the matter. - Às a: matter of fact, we- entirely. ficu 

n Supadi Haldar 
AS , agree with? the learned Sübordinate Judge, in re assessment and 
. , estimate: OF the’ said” ‘eviderte... VM ae - E Subodh Gopal 
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ae Do di the ‘petition: filed the appellant; on Mirch 30; 1949, P. N. Mookerjee, J. 
2 ‘it’ was alleged: that the order}, passed. by the: Court. below, re " ` 
3 „calling the -writ, was irhmediately " made - known to the rex 
: pohident's. ‘officer and the, process- server. ‘There was not alega- 
tion, however. that the: order ` was made known to: ‘the Nazir, > 
"nor. Wwas it stated. in the petition low ‘the ‘order was made 
- known to him.: It}: agdin, the process:server, obtained the writ 
.at2 B. Mi as we have. found from the record, it is difficult to 
_ understand: how: the proceisserver. could ‘have been, informed 
f Rothe oxder "at- about. 12..noon, as “was s to “Be ‘made out - 
E n p evidence; tendered by the apelin” * : MES 
Td is true: that. the dpud. application allegéd that , 
Sno, lives. of“ possession. had actüally been given, that~ the 
^. rprocessserver. did- not* go to the locality: and: that his return of 
`- service was: ' false and fraudulent but the. evidence in- support 
of the sajd allegations. is far from ‘satisfactory’ and, the materials | : 
2 before thé Court: do' nót, bear: out ‘those: ‘allegations. . They, .on' f 
“ the’ other hand, tend. with: the earned “Subordinate. Judge, in 
T hiding that * the- process-server ' did go. to the locality and 
| deliver possession as reported and ‘that his réturn lof service is 


4 ‘correct, atleast substantially, €" ee oe ia 
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^ DT 2d ROLE CPC MT 
^ " d. the. premisés, dr iust be. accepted. às a fact tlt = 
.. pessessidn- of the disputed pro perty Was "delivered. to’ the, decree- : ; 
“holder on" March, ` 29 1949. „But the question ds-whether the’ ` 
‘said. ‘delivery. ‘of possession’ was valid in law or a nullity. The 
- : answer ; jobviously. depends ' upon the legal. effect : ‘of the Court's ` 
zt ,ordér which: ; was“ "passed: i on the. judgment-debtor’s application of 
* «Marth 729, 1949. In that; applicatiin,’ as we have said. above,’ 
En ‘judgment-debtor’ prayed | fòr “one fnóhth's timé to bring a^ — : 
“` stay order from this, Couit ‘and for re‘calling the: writ ‘of delivery: 
"of ‘possession, nit ‘the, same. had, already. been’ issued and, upon 
À she Said; application, ‘the: MES as. A stated; had passed: ] 


bo Tolloving order: mo unn uer - ; l 
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[OU VOCE dU Luc ES (CALCUTTA LAW aed pode vu. ost 
| COGI WC ic e as. 
ids T b 3 b i 1 $e ` ] [ 
(^ Civil. — Ü ' Judgment-debtor files a petition for one ‘month's: time F 
-1958 2» to bring. a stay order and for stay of process i in the méan- n 
cum Halder, ^ HD Heard learned: Tawyer. Rexalf : and put up in he- E 
PIOS: di Y presence v “of - Pori parties, Inform Nazir." god nda 204. 
' Subodh “Gopal - — Uie uos aue e" 
h dux Though nodis: bows s jet ee was’ ‘expressly’ 


P.N. Mook, erjee, J. mentioned in, the above order,. the order for re-call virtually Sg 
by: . amounted to: art order for ad- interinr ‘tay “which meant, if it ` 


2o ., (+ meant ánything, stay of operation. .of the order. issuing the writ . 

PEL for delivery ‘of possession or of further’ proceedings in’, pur- 
MEE  Suance of the said order, or,.in other words, stay ‘of delivery o£* 
Pub Uu possession or of the® procéedings thereafter til ‘the aboyg appli- . 
"ER a ‘cation was finally disposed of-in the presence ofboth parties. - | - 
: the order, quoted. above, having 1 been Bene x- farte and with- . = 


out notice: to, ‘the decree- holder. ' Io 3 N , : 


. tta 
Poo. E: 1} 


p^ quu ^ ^ What theri Was "ihe effect of this: stay and iced "Did it 
: "A ' deprive the Nazir of authority-to issue the writ for delivery ‘of | 
E ` possession. and. the process-server ‘of authority to execute, the... 
"writ: even though the. order: ‘had not “been scommunicated to “iy 
them? - The que&tioris did: not ‘appear to us "to present , “much | -- 
difficulty on principle, but, :4s judicial ‘opinion. on’ the.point, ' - 
;0 0 | Or rather, òn the?underlying principle; does not’ seem to be >. 
| uniform and as some of the authorities, appear to Have, been” - 
' swayed by the utterly irrelevant consideration) | governing cases o£ : 
principal and agent, in judging t the acts and” rélations ‘ofthe ` 
= Court and: its. thinisterial officers ` in such. ‘matters, we would: 
E E DÍ pu discuss" the’ point : and explain our own p of view. Sod E 


1 5 "The, foundation of the " Nazir's authority fo! issue the. writ. | 

| is. the. Courts, order, directing. such ‘issue. "That;is also, the _ | 

l ; ultimate source of, the -peon’s authority to exécute ‘the writ ' and ...' 

C 4 AN „give, delivery of possession. If, _therefore; the operation of that’ 

Ze order, is stayed. and. thé’ writ. is’ regcalled by the .Court, ithe. es 
dE M authority in either. cáse disappears. ‘The principle. of agency. "| 

EN ; cannot be applied’ here to, ‘produce a 4 different .result..,If as it. `- 

^ - '' seems to'us, the aboye be thé true approach and that, gives the . 

due to the underlying principle,—the delivery - -of possession. in. 7 

— | the- present - case must be ‘held. to. have: been given without , 

ie” authority and as -such invalid and without, deis cdd PNE S 
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e 0r E We: now turn, t0-the decided, cases, , to which our. attention. n 
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was drawn in; the course ,of argument. ‘These cases are Civil 
Bessesswan, ChoWwdhurany vs. Haro Sunder Mazumdar & o15.(1),. 1958; 
Hukum Chand, Baid, vs., Kamalanand Singh, &. ors.(2),,Satt Nath YT 
Sikdar vs. Ratanmani Naskar(3), Jatis,.Chandra, Pal Choudhury Surpa: Haldar 
& ars. vs. Kshirode Kumar Pramanik(4), Sm.. Tarulata Deyn vs. Subodh ‘Gopal’ 
Bibhuti Bhusan Roy & ors.(5), Mian Jan vs.:Man Singh(6), ae 

Sant Lal and anr. vs, Umrao-U-Nissa(7), Ma Ti & ons. vs. Mathil! P. Ne: 

& ors.(8), Nihal Chand vs.eShah Dev Singh. & ors(9) and “Mooteriee, J. 
Lakshmi Chand & ors. vs. Phul Chand d ors,(10). 


va i] : : T a 

Ot the,above, the first five cases;may be, put, under one 
group and the remaining in another. Between the,two groups 
"there is a clear and obvious distinction which may well justify 
the application of different principles.to tbe*two classes of cases. 
In the first five cases, which have been grouped’ together, the 
stay orders were passed by this Court as the, Appellate. Court; 
but. before the orders could reach the lower Courts, proceedings 
in execution had been taken in those Courts in ignorance but. 
in contrayention, of those orders,, It was held iņ,the majority of 
cases that the proceedings. were, not invalid: But, even within: 
this group, there is a clear and sharp ; conflict of judicial SpA 


x 


e (y * ata hie ffit GST Jot lus} ln 


"Thus in the earliest, mend Bessesswart “\Chowdhurans 
Case(1) the sale had taken place before the order for stay 
reached. the lower Court, and a.stranger had :auction purchased 
the property. This Couxt refused to, hold that the, sale was void, 
and observed in:the course of its, judgment t that’ an; interim, ‘stay. 
order., passed by, the. appellate court was .in, “the; nature of. a, 
prohibitory. order which took effect only. on, its ‘communication. 
to the lower, Court.. sai 


r 
(uu iw lis" 


. m r 
popi acit fo D ALTO DS i a 


ue sur Si» acai sro. Jed: eian d 

ao A S view, appears to. Daye, been: taken by, the. fun 

| Bench of, the Allahabad: High Court, i in “the case. sof es Parsotam. 
Saran. vs. B; Barham, and, ors.(11) where, however, the principle c of, 
agency was applied and distinction was also drawn between 
a decree-holder ;auction:»purchaser and; ay stranger. auction- 
purchaser*and it-Was-held' that in théJlatie? cáse/at-leàst, the 
sale cannot be attacked on the ground that it was,held in 
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contravention of!an uncommunicated order for interim ‘stay - of 
proceedings” by the ‘superior Court There -arec also express. 
observations in this case, to which*we may-have ‘occasion ‘to refgi 
in' the course‘ of this judgment, which indicate that'the position’ 
in ‘the ‘above respect in this case of a decree: holder purchaser 
may well be different. as 


` 


` n "i e 


i ! . Te. S r x 

In the two recent decision' of this: court reported in Jatss 
Ch. Pal Choudhury's Case(1) and $m. "Tarubala Devis Case(2) 
thé view: 'was‘}taken that ‘the ‘effect of an interim or for 
stay or proceedings, passed ‘by ‘the Superior Court, is that. the 
jurisdiction of' the ' Subordinate’ 'cburt is not entirely 
taken’ 'away,''but ‘Only ‘its-'exercisé ‘is restrained -'by. ‘the 
order for- stay ‘ahd any proceedings; taken- by the’ sub- 
ordinate’ courti ^in - -derogation -of the -order for stay per 
in ignorance of it,'' would be merely and irregularity 
or 'illégálity in ‘the ‘exercise of jurisdiction -but'would not ‘be 
ultra'-vires-or' without jurisdiction. A- distinction’ was drawn 
in these'two cases between an entire lack ‘or absence of juris- 
diction! and’ illegality or irregularity iji the «éxercise. of- juris- 
diction, consequent on the making of an interím order or stay 

of proceedings by the superior court e so ect 

eae gee cy ad &. Ue s x 

“In ‘the m in Hukum Chand’s: s' Case(3); which was de 
cided "next in ‘point of time after Bessesswati Chowdhuri's 
Gase(4), ' a different view was'taken and’ tle decision in 
the said carrier case‘ ir Bessesswari’s: Case(4) was expressly 
doubted, arid even' dissented from, though it was also sought to 
be distinguished on the ground that, in that case in’ Bessesswart’s 
Case(4) the question had arisen between the judgment 
—Jdebtór and the thitd party auction purchaser ‘which: involved 
different ‘consideration’ from the case before their Lordships, 
where ‘the‘ma tter arose between the parties themselves; namely, 
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the judgment. debtor and the decree holder. In this last 
mentioned case, Hukum  Chand's Case(1) after an Astam 
sae and the taking of possession by the purchaser, 
the’ darpatnidars under the defaulting Patni brought 
a *esux for declaration that the sale was invalid and 
recovery of possessicn. The suit was decreed and on the 
date the “decree was signed the plaintiffs decree-holders 
obtained an order for delivery of possession inspite of an 
application of the other side (defendent-judgment-debetor) for 
stay of delivery of possession to enable him to move this court. 
An appeal was filed in. this court^by the judgment-debtor and 
a Rule was obtained for stay of delivery of possession, but before 
the Rule reached the Idwer court, though after the date of its 
issue, possession had already been delivered. It was held by 
both Woodroffe and Mookerjee, J}. that an unconditional] order 
for stay of proceedings takes effect from the moment it is 
pronounced and not on or from that date, on which it is drawn 
up or communicated, and it suspends* with immediate effect 
the power of the subordinate court to carry on further the 
execution proceedings and the operation of the order is not 
postponed till it has been communicated to the subordinate 
court, or to the*party intended to be effected ‘by it. It was 
further held in that case that the delivery of possession was 
illegal and ultra vires. This decision in Hukum Chand's Case(1) 
was followed in the case of Satinath Sikdar’s:Case(2), though in 
that case, it appears, there was the further fact that, although 
the stay order. had not reached the lower court direct from 
the superior court, that court had -been 'apprised of the said 
order by an affidavit.to which wás annexed a letter in original 
written’ by the Vakil of this Court who had obtained the -stay 
order in question. When; however, the matter came up to this 
court, the decision in Hukum -Chand’s Case(1) was followed ‘as 
correct on: principle ʻand it was cited: with. evident ae 
and an A apphed, : SU ME à 


-—- 


The’ above cases, . “however, may- be didis from the 
present case on the ground that, in those.cases, the stay orders 
had been passed by the appellate - ‘court and the question was 


whether the lower court, in acting contrary to the stay order- 


but in naas of ;it,- was really, lae without . jurisdiction, 
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. 
of the executing, court, staying its own proceedings, takes effect 
immediately it is passed, so as.to rob all further proceedings, 
taken thereafter in execution, of their validity 3nd authority. 
‘On. this point, the second group of CASES, | cited above, appear 


Subodh P eto be more or less direct authorities. Here also, however, there 


"naa ji 


is some divergence of judicial] opinion and, while in the. first 
four ‘cases, the view was taken that the further froceedings 
would be null and void,.in the fifth, namely, Lakshmi Chand's 
Case(1), the learned Single —« expressed himself somewhat 
to the contrary. , 

In this last mentioned .Case, Vots Chand’s Case(1) the 
relevant observation were Clearly obiter and the learned Judge 
made these observations, relying upon .the statement of 
law on the point® as contained in the Allahabad Eull 
Bench Case L., Parsoiam’s Case(2) but that statement, 
in its turn . was also obiter. These obiter dicto were 
all based .on.the law and, principle of agency which, 
according . to . the, ,learned ; judge, was ..applicable., in 
matters;: like . the; present. ,We,, do - not -think, however, 
that proposition: is correct., dhe, law and principle of agency, 
however .appropriate in: other respects, cannot be applied to 
validate an act, done;by a- courts officer under and order of 
court. which: had been ,stayed.,or. recalled before the act was 
done on the ground that no intimation of the stay order or of 
the order of re-called had reached the particular officer. , The 
contrary observations in. the Allahabad Full Bench Case 
L. Parsotom Saran’s. Case(2), which were followed in Lakshmi 
Chand's Case(1), do not, therefore, commend themselves to us. 
To.apply the principle, of agency, of nullify the effect of judicial 
orders ; may, lead to ‚disastrous consequences and, mày not be 
conducive to.administration -of. justice.. „That, ;in our, opinion, 
is sufficient to rule out such application in the, present case 
which must. be decided on other considerations. ,.:Lhe principle 
of agency, again, has itself its own limitations and, , as, pointed 
out by the Lahore Full Bench in the case of L. Bodh Raj vs. 
Amir ‘Chand and another(3), ‘those very limitations: which form 
part ‘of "the law Of agency Would. éxclude ‘its ‘application’ to’ 
Si ee the effect, attributed to it by the Allahabad Full Bench. 

The point has been throughly’ discussed" in ‘the’Lahore Case 
cited and | the: position ‘in this' respect has ‘been’ fully ‘explained: 
- i is unnecessary to add‘ to’ its — iag to mets the 


125 LC. A ER. ATL: 401. 
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The true position and the true approach in matters like 
the present we have already indicated above and, in the light of 
th€ principle, finderlying the same, the decisions in the first 


four cases of the second’ group, cited above, appear to be well- 


founded We would, accordingly, accept those decisions as 
correct and qeject the contrary view. 


We are not, of course, making any pronouncement on the 
correctness or otherwise of the conflicting views, expressed on 
the effect of an uncommunicated stay order of the superior 
, court in the two lines of cases, included in the first group, as 
eit is unnecessary to. do go for purposes of this appeal. It is 
enough for our present purpose to say that the relative principle, 
whatever it is, which would apply to the first group of cases on 
the above question would not necessafily apply to cases of the 
present etype for the obvious distinction which we have pointed 
out above. We may, however, draw attention to the fact that 
the conflict of judicia] opinion on the point on which the two 
lines of cases included in the first group differ is very acute and 
incidentally we may refer to the two recent decisions, one a 
Full Bench Case of the Lahore High Court Karam Ali and 
othér vs. Raja and others(1), and the other a Special Bench 
case of the Patna High Court Liakat Mian vs. Padampat 
- Singhania and others(2), which have. preferred to: adopt the 
view of this Court on the point as expressed in Hukum -Chand’s 
Case(3), and expressly differed from the Madras Ful] Bench 
(Kasaribada) Venkata Chalapatirao v. (Maddipatia) Kames- 
RAM and the other cases, Boxing the Pon SED 


It is -also pertinent .to bear in “mind. ‘that even in the 


Allahabad Full Bench Case L. Parostom Saran's Case(5), the. 


following observations. are made at Page. 405 of the ;Teport: — 


. “A dear and substantial distinction must be drawn 

. between cases where the decree-holder ` has -made the pur- 
chase | and where the purchaser is ‘a third party ` acting in 
good faith. The decree holder “canhòt ‘shake’: off his 
character as such merely. .by reason of his auction— 
purchase, arid he i is bound by all ‘orders p in the case. 


94 ALR. Tah: a. 

951] A.I.R. Pat. 130. 
8) [1904] 3 C.L.J. 67. 
' (4) [1918] A.IL.R. Mad. 891 I.L.R. 41 Mad. 161. 
5} 927] A.LR. All. 401 (F.B.) 
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A stay order, therefore, will operate against him and it 
may be that a purchase by a decree-holder. will be set— 
aside on the mere ground of the passing of*a stay order 


« On the same principle, where a sale æ held in execution 


of an ex-parte decree, the fact that the decree was subse- 
quently set aside at the instance of the defendanj does not 
affect the title of a third party purcbaser, though it does 
not effect the title of a third party purchaser, though it 
does affect the title of the plaintif£ if he makes the pur- 
chase. For a party to a proceeding must take subject to 
all orders passed in the case." 


These observatien really support the appellants here in 
their contentions against the plaintiff decree-holder. ° 
: d 


In the above view, we hold that the delivery of possession 
which was given to the decree-holder in the present case was 
without authority and hence a nullity in law and the present 
appeal must be decided on that footing. 


The next question is whether, by reason of the last order, 
passed in the execution case in the following terms: — 


““ Possession delivered. No objection raised. Decree- 
holder takes no steps ordered that the case be isien on 
| part satisfaction." 


The judgment-debtors appellant is precluded from challeng- 
ing the validity of the delivery of possession to the decree-holder. 
The respondent raises this plea in bar which is in essence a 
plea of constructive res-judicata. But that plea, in our opinion, 
is unsustainable in tus case for at least three reasons, namely: — 


(1). the- order i is somewhat ambiguous iu it is difficult 
"to hold that it affirmed the..validity of the deliyery of 
HERO either expressly, or by necessary E 
- (ii) the question of: validity of delivery . of possession 
Bees not appear to have been pect in the mind of the 


— u 
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Court or tọ have been considered by it and three was, in 
our opinion, no sufficient notice to the appellant to consti- 


e tute the order res-judicata on the point as against him ’ 


even constructively; and 


(iii) the Amending Act effected a change of law which 


made the question of delivery of possession relevant and ` 


important for purposes ‘of the present appeal, so as to 
affect the rights of the parties herein and this aspect of the 
matter was entirely absent when the executing Court passed 
its above order. 


In these circuinstantes we are not : inclined to give effect 
to the above plea of resjudicata to shut “out the appellant’s 
challenge, otherwise good, to the yalidity of the disputed 
delivery of possession. We hold, therefore, that the appellant 
is entitled to challenge the validity of the delivery of possession 
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in the present appeal, at least for purposes of the proviso to - 


section T*of the Amending Act and, as according to us, the 
delivery of possession was invalid and a nullity, it PHONES be 
disregarded for rad ae of the said prover 

In the above context, we- shall consider now. the effect of . 
the Amending Act (West Bengal Act VII of 1950).on.the rights. - 


~ 


~ 


of the parties before us. - That Act,-by its section 4 „substituted à 
for section 37 of the original or the Principal Act (The. Bengal- 


Land Revenue Sales Act, 1859) a new section, giving protection 
against annulment to (a) tenures and holdings which have been. 
held from, the time of the permanent.settlement either free of 
rent or at a fixed rent or fixed rate of rent, and (b) (i) tenures and 
holdings, not included in exception. .(a) . above. made, and. (ii) 
other leases-of land whether or not for purposes connected .with . 
agriculture -or horticulture existing-at the. date. of issue. of. the, 
notification for sale. of the estate under. the Act. In section 
7(1) again, the Amending Act. provides. that : “ 'every suit or 
proceeding for the-ejectment of any person. „from any land in 
pursuance of section-37 or section 62 of the Principal. Act and 


every appeal or application for review or revision arising out - 


of such suit or proceeding, pending at the date of.commencerent .. 
‘of the. Amending Act shall, if-the suit; proceeding... „appeal or. 
application ‘could: not have been- validly instituted, preferred or. 
made; had; this- (The -Amending). Act: been. in operattion at- 
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Civil (he date of the institution, the preferring or, the making 
1968 there abate, “and in sub-section (2) the | further 


provision is made that” every decree passed of order made 
before the date of commencement of this {the Amending) Act, 
Subodh ‘Gopal “for the ejectment of any person from any land in pursuance 5f 
sia section 37 or section 52 of the principal Act'shall, if the decree 
AM Soker ee z, or order could not have been validity passed or made, had this 
i (the Amending) Act been' in operation at the date of the passing 
or making thereof, be void." Then follows a' proviso which 
lays down that " nothing in this section shall affect any decree 
or order in execution whereof the possession. of the land in 
respect of which the decree or order was passed or made, has 
already been delivered before the date of commencement of this 
(the Amending) Act. : > 


sa aT Haldar 


° ; 
The appellants claimed protection under section 4 af the. 
Amending Act and, at one stage, their learned- Advocáte: 
Mr. Sen Gupta. raised an extreme contention’-that the said 
section. was fully or ‘absolutely retrospective and ‘applied by its 
own force (ex-proprio vigore) to thé present case’ and- justified 
a dismissal of the suit! According to -this argument, section 4 
applied to pending proceedings also irrespective and independ- 
ently of section 7. For: obvious ‘reasons, this argument could 
not be accepted and as a matter of fact it was not even 
persisted in—as it would have randered unnecessary sub-section + 
(f) of section 7 and ‘would have been contradicted by ‘the ‘lan- 
guage of section 4 itself and as, further, it was plainly opposed 
to the well known rule of construction of substantive: statutes, - 
and the amending Act (section 4)*was undoubtedly-one of that 
Character, —that, prima: facie, they-are prospective and would 
not given retrospective 'effect' in the absence of express provision 
or necessary implication t to that-effect. - Section 4 in its: operative . 
part uses the words “ shall be substituted,” thus suggesting ‘dnd - 
supporting the’ view: that the section (section 4) hàs ` only: 
prospective: application: "Section 7, again, of the Amendihg . 
Act expressly applies that Act to' certain pending: proceedings ^ 
[vide sub-section’ (DT and’ independently also to certain? decreés ^ 
[vide sub-section NO thus - affécting : vested “rights and: giving’: 
retrospective ‘effect tó inter ‘alia section: 4 to that éxtenti.'-In.the' 
: above context, there'is little scope-for any’ implication’ to giver 
section "4 "any: greater retrospective ^ operation.’ We: would, 
therefore, ‘held, thati having regard: to-the frame ‘of the ‘statute:: 
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and reading. particularly sections 4 and 7 together, section 4 
is not simply. praspective, nor is it wholly (Fully) or absolutely 
retrospective, but it is restrospective only in the sense that it 
applies to pending proceedings) and affects vested rights to the 


extent that section 7 warrants and gives it. that effect. This’ 


was..eventually realised by the appellants and their: contention 
was limited to a claim of protettion under section 4 read with 
section 7 of the Act...Ihis approach was.nob objected to by 


Mr. Gupta-who, however, contended that the present case would 


not come!under sub-section: (1) of section 7; and would have 
come under sub-section (2) of that section -but for the proviso 
which hits it and Mr.. ‘Gupt further argüed that; even otherwise, 
neither section 4 nor section 7 would apply to the case as the 
original, appellants'- interests was not ong within:the! contempla- 
ton of; L the; statute but. really fell :outside it. ‘We: would 
examine carefully these respective contentions of the: parties. 
E NEAL PA as oae ef irp acq idt 7 IE ] 

: ,Let:us&urn first to-the proviso to section 7. “It ts designed, 
T alia, ito, protect a decree, in execution whereof: possession 
has: been, delivered: before, the date of icommencement of the 
| Amending. Act.. The, delivery Of possession .contemplated here 
is obviously,one; valid;ini]law., In ithe. present case, however, 
the delivery of possession, as we have shown above, waga nullity. 
The. proviso, therefore, cannot, be. attracted, to. the present case 
to exclude.the operation, of section 7....... 


! » pnocey de j| ead eet dat 351b AY. mods it vi As 


The, proviso then, would. be, out of the way but. the question 
is whether the decree passed, was one which could not -have been 
validly passed, had the, amending Act, been..in opération. at the 
date of its: passing. (vide section -7(2):.of the, Amending . Act). 
That, question in, its; turn depends. on: thé more fundamental 
question , whether, the; interest of the. defendant. appellant in the 
land in suit; comes within the exceptions mentioned jin section 
A’ 0 as to be,;protected from annulment under .the new, section 
o7,,'as; substituted: by -the,:said section 4,of.the amending Act. 
The. plaintiff respondent sought to- eject- the, defendants alleging 
inter alia, that. the land,in suit was, Ma], land of the estate 
.(Touzi No.. 6), purchased. by him at, a revenue "sale in. sixteen 
annas, "free from all encumbrances and- with power to. avoid 
and annul all sorts of intermediate interests,” that he had 
annulled and. avoid the interests of all the tenure-holders as well 
as other annullable interests appertaining to- and included in 


e.c. 


Ad. 
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the said Touzi" and that the defendants held the suia land 
“without any settlement." The contesting defendant claimed 
in the written statement that the land in suit was Brahmottar 
and Lakheraj and that the same was being held as such «from 
before the creation of the Touzi. This, in our opinion, was 
really a two-fold defence It involved a plea that’ the suit land 
by outside the revenue: paying “estate (Touzi No. 6)° and so 
would not pass under a sale of that estate or Touzi for arrears 
of revenue. It was also a claim of ‘protection under the first 
exception of the old section-37 of the principal Act. ‘The above 
defence was negatived by the learned Subordinate Judge who 
found that the plaintiff had establisHed, by evidence, produced 
in the case. that ‘the land in suit was Mal land of she estate 
or Touzi (Touzi No, 6), purchased in auction by the plaintiff, 
and that.the defendant had failed to show that it was Lakheraj 
and had been held as such from before the:creation of the said 
estate or Touzi. It is not necessary, in he view which we are 
taking, to go.into the history of the property or:t® deal with 
the evidence.in order to .decide whether this finding! of the 
learned Subordinate Judge is justified by the materials before 
the Court. It is enough for our present furpose to refer to 
the evidence of the plaintiff's officer (P.W. 1) who admitted that 
the: defendant's interest was that of a tenure holder. In the 
plaint, as we have said above,'an allegation was made that’ the 
defendant held the disputed land “without any settlement." 
It is not clear what exactly was meant by this whether it meant 
that the defendant held the land without settlement of any 
rent or whether'its meaning or implication' was that he was a 
trespasser. .But the latter case was ‘not made in evidence. 
In the settlement Khatian, Ext. A, again, the interest 
of the contesting. defendants was recorded as that of a per- 
manent tenure holder, holding rent free (niskar) The plaintiff 
must have known -of it and the above statement in the-plaint 
probably meant simply this that the defendant was holding 
whithout any settlement of rent. Be that as it may, if what 


‘the defendant Held was a permanent tenure, or even a 


tenure simply, there can be'no question that it would have 


been: protected from annulment by virtue of section 4 of the 


amending Act, if, of course, that section applied to the case. 


. Mr. Gupta, on behalf of the respondent, contended that the 
defence that the contesting defendant’ was a tenure -holder, 
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permanent or otherfise, was not raised in the written statement Civil 
and ¿that such defence would have been in consistant with the 1958 
main -defence taken, namely, that he had Lakheraj title to the T 


suit Mnd. We are not impressed by' these arguments. The a Heat 


written statement, as we have shown above, contained a claim Subodh ‘Gopal 
of protection finder the first exception of old section 37 which — 
obviously implied the setting ùp a tenure within the estate, P. N. 
coupled though it was with the inconsistent claim that the suit as asa 
land was outside*the estate. It is, however, open to a de- 
fendant to take inconsistent defences. The admission, again, 
of the plaintiffs officer is clear and specific and can certainly be 
taken advantage of by tht appellants particularly when it is 
supported by the recoid’ of rights (Ext. A). That admission 
Dn shows that.the interest of the defendants was a tenure 

^ HYT "ig ) . It is, true, as pointed out by Mr. Gupta, 
dat there is no finding by the learned, Subordinate Judge that 
the contesting defendant was a permanent niskar tenure 
holder, or @ven a tenure holder of any description whatsoever. 
But there was no occasion for any such ‘finding, such interests 
. simpliciter not being protected under the old section 37. In 
the circumstances the appellants are entitléd to urge that the 

suit land formed a tenure within the defaulting estate (Touzi 
No. 6) and, in view of the’ evidence ‘of the ‘plaintiffs officer 
(P.W. 1) and also récord: of rights (Ext. A), we do not think 
that it is/necessary to remand the case to the trial Court for'a 
finding on the point. We are satisfied from the materials before 
us that the land in'suit constituted a permanent tenure, or at 
least a tenure, and that, as such, the defendant appellants 
interest therein was not liable to annulment under the amended 
section 37. > + 

. On the above finding, | it is clear. that the decree, passed 

by the trial:Court, could:not have been validly passed, if the 
amending Act had.been in operation at the date of its passing 
add it would, therefore, be void under tlie provisions of. section 
7(2) of the-.said Act, the proviso: not applying to the case. 


i. What now is to be done in this appeal and how is it to be 
disposed of Sub-section (1)-of section (7): provides, inter-alia, 
that an appeal pending’ at the date 'of- commencement of the 
amending Act shall abate; if the appeal could not have been 
validly preferred had the amending Act been in operation at 
the date of preferring thereof. The present appeal, however, 
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would not come within that description and so this part of the 
sub-section would not apply. Where the.sut has been,dis- 
missed by the trial court and an appeal has been preferred by 
the: plaintiff, that appeal would be hit by this sub-section, but 
an appeal, preferred by the defendant against the decree for 
ejectment, contrary to the provisions of the amended section 87, 
would not be an appeal which could: not have..been validly 
preferred within the meaning.of the sub-section. So the present 
appeal cannot abate under section 7(1) of the amending Act. 


We have however, found above that the decree of the trial 
Court has become void under the proyisions of sub-section (2) * 
of section 7. The effect of that finding in this appeal is that 
the decree of the Court below will be set aside and the suit, in 
which the said decree as made and out of which thus appeal 
arises, will be revived and will be deemed to be stil "bending 
and undisposed of and necessarily, therefore, it must be held to 
have been pending at the date of the commencement of, the 
amending Act, the suit having been instituted long before the 
said date. 


There will, thus, be a pending suit es contemplated in 
sub-section (1) of section 7 of the amending Act. To that suit, 
therefore; the said sub-section . would apply and the suit will 
abate thereunder and the plaintiff will be entitled to refund 
of court fees. under sub -ection 3 of section 7. We, as the 
appellate Court, are entitled. to, pass the: necessary orders to the 
above effect, under section 107 of the Code of Civil Procedure 
and: we do so leaving it to the tria], Court to work out the 
details. "m 


We are not unmindful of the fact that, in taking. the above 


view, we are not strictly following the: course, suggested in 


Subodh Gopal Bose vs. Nilabja: Basani Debi and others(1), and 


are.actually differing from the opinion, expressed in some parts 


of the said decision. That expression of opinion, however, was, 
as it seems to us, obiter and as. we feel, with the, utmost respect 
to the learned Judges, it may lead to difficulties and may not 
be quite in consonance with the intention of the legislature and 
may not give effect:to it in all cases and as, in our opinion, 


'the longuage of the statute is capable.of a wider and more 
liberal interpretation in greater accord with the legislative 


(1) [1955] 59-C.W.N. 1058. 


cm 
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intent, we have no hesitation in adopting the view which have 
indicated above. We do not find anything in the word ' abate’ 
or'in the words validly instituted, preferred or made to 
justify exclusion from consideration of the cases of the respective 
parties on the merits for the purpose of determining the real 
nature of the dispute between them and the real nature of the 
suit or proceeding. That will not be deciding the suit on the 
merits, but only ascertaining the actual relationship between 
the parties for the purpose of determining the real nature of 
the suit or. proceeding, namely, whether it is one which could 
not have been validly instituted, that is, far which there could 
have bten no valid course of action, if ‘the new Act had been 
in force at the date of its institutiom, and so liable to abate 
ment, that is, liable to end or to become null and void, under 


the said section. We may point out further that section 4 being | 


retrospective only to the extent that it is attracted by section 7, 
the dismfssal of he suit on the merits would be impossible in 
many cases, even if the defendants interest be ultimately found 
to be such as would attract section 7, there being nothing in 
the said section fo warrant a dismissal of suit, and the result 
would be that relief under the new Act would have to be re- 
fused to the defendant in such cases which certainly was not 
the intention of the legislature and was.not also. the view of 
their Lordships. ' ' " E oe 


In the above view it is not necessary for us to consider 
one aspect of the matter which would have otherwise required 
consideration and would have probably led to the same result, 
though by a different process and an different reasónings. That 
aspect is represented by the possibility of'an argument that the 
word ‘suit’ in sub-section (1) of section 7 of the amending Act 
included a suit at the appellate stage: which, if accepted, would 
have at once brought the present case under sub-section (1) of 
section 7 independently of sub-section, (2), with: thé-result that 
the suit would have abated under sub-section (1) with: the 
consequences, enumerated above, and we would have been en- 
titled to pass the same order in this: appeal, as we have done, 
by a less onerous and circuitout method. The phraseology of 
the section, that is, of the different sub-section (1), (2) and (8), 
being, however, prima facie against this contention, it was not 
pursued to its full length, though raised at the opening of the 
appeal, and we reserve our opinion on the said question. 
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In the above view, we allow this apoeal set aside the decree 
of the court below and direct the said court,to record and order 


* of abatement of tlie suit and pass appropriate orders for refufid 
Of court fees etc, 


There will be no order as to Costs either in this Court or 
in the Court below.: 


Appeal allowed 
R.M. No order as lo casts. 
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Before Mr. Justice G. K. Mitter. 


SANTA CHARAN BASU MALLICK 
V. , a 
SM. PARIMAL BHATTACHARJEE* 


Code of Givil Procedure (Act V of 1908)—Order a1 rifle 97—dAuction pur- 
chaser tf can make more than one application under, when resistance 
repeated ‘for ‘the second time by the judgment débtor—Limitation ‘Act 
(Act IX of r9o8) —Article 167—1if operates as a bar. 


An, auction purchaser"can make more than one application under 
Order 21 rule 97 of the Code of Civil Procedure when the resistance offered 
on the second occasion is by the same judgment debtor who had offered 
iesistance before and when the second application is made in,respect of 
an obstruction which was: put ‘up ‘beyond thirty. days of the date -6f the 
first obstruction. Article 167 of the Limitation Act,.does not operate as a 


bar in such man: " TEE. 
Case law referred to. B Pas ! » : 
A aasien summons. : Aon UG 
m D 5o Yee 
The material facts "ab appear on the judgment! 
e dd : vester pt ese) a, : ES 
"BAN. Sen for the Applicant. "UR TI ics 
5 PAS Roy Ghowdhury fot the: ‘Opposite rug eh peia 
* apai TES um P odo d d us 
uo The TEN obthe Court’ ‘wasias ‘follows: :« scd e 63 
à RT TEE D o PL ULT 
n C.K, Mitter;..1-— This: issan. applicationzon arMaster!s! 
summons for..an vorder . (a) pthat, the , Sheriff of? Galoutta;:be 
directed: to, deliver vacant possession of-a .portion:;of. premises; 
* Original Side Suit;Noti 4164 of-1961;2 7o 2ci^^01 94 bate RI: 


x 


É fà. 
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No. 3, Madan Mitter Lane, Calcutta by removing the defendant 
Parfmal Bhattacharjee and put the petitioner in possession 
thergof, and: (b) that a*date be fixed for investigation into the 
resistance and/or obstruction caused by the said defendant, and 
for other consequential reliefs. 
e 

The short point involved is,whether an auction purchaser 
can make more than one^application' under Order 21 rule 97 
of the Code of Civil Procedure when thé resistance offered on 
the second occasion is by the same person who had offered 
fesistance before and when the second application is made in 
respect of an’ obstruction which was pùt up thirty days after the 
date of the first obstruction. n 

Unger Order 21 rule 95 of the Code a purchaser of im- 
moveable property in the occupancy of the Judgment-debtor Or 
of some pegon on his behalf or of some person claiming under 
a title created by the judgment-debtor subsequently to the 
attachment of such property has the right to apply to the Court 
lor an order causing delivery of possession to be made by... 
putting such purchaser or'any person he may appoint to receive 
such delivery on his behalf and if need be, by removing any 
person who refuses to vacate the same. Ordinarily, a purchaser 
arms himself with a writ of possession under this rule and if 
any obstruction is put up Phe’ applies under the provisions of 
Order 21 rule 97 woe runs as follows: — 


97. (1) Where the holder of a decree for the possession 
of immovable property or the purchaser of any such pro- 
perty sold in execution of a decree, is resisted or obstructed 
by any person in obtaining possession | of the property, he 
may make an ‘application’ to the Court cómpjatiiing of such 

; resistánce or obstructi on. das | 
f f fecta og r L’ Pa ' 

(9) The Court shall fix:a:day for investigating the 
matter and. shall: summon: the “party against: ‘whom’ the 
E we. is made.to appear:and: answer the ' samel ‘ a 

wr sanus Rn M qb cr wis 
Thé facts, are as follows: “The plaint Santa; muon Basu. 
Mallick instituted | a anji agains the,.defendant Sm, Parimal 


Biat A for i realisation o of Rs... 7,04 ‘under ia mortgage . of: 


— 
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premises No. 3, M adan "Mitter Lane, Salene In,the usual, 


Ml: "TERES 57 Opes Cee) aya 
course. there Was, a, preliminary, mortgage decree, a and, E final , 
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mortgage decree . passed by this Court afd on Decêm- 
ber 10, 1955 the property was solé and, purchased. by 
the applicant Sm. Bhagirathi Awarwalla. for Rs. 28,000/-. 
she paid down’ 25% of the purchase price, and obtained 
the necessary certificate ‘of sale. Condition No. 9 of 
the conditions of sale provided. that “upon payment of the 


G, K. Muter, J. purchase money the purchaser will be entitled to the possession 


of such portion of the said property | as:are in his hands and 
to the rents or profits of such parts as are let out from the date 
of such payments.” The petitioners complaint is, that, the 
judgment-debtor i isgn occupation of two rooms:on the, first floor 
of the premises and a verandah adjoining the two rooms that 
on September 11, 1957 the Master of this Court made an order 


. under Order 21 rule 95.directing the Sheriff to put she peti- 


tioner in possession of the said premises, that on November 25, 
1957 the Sheriff's officer accompanied ‘by the petitioner's hus- 
band went to the premises but on resistance being" offered to 


them by the judgment-debtor delivery of possession could not 


be effected, that the petitioner moved- an application under 
Order 21 rule 97 of the Code of Civil Procedure but on March 


18, 1958 Bachawat, J, dismissed the application with costs. 


without prejudice to the right of the petitioner to make a fresh 
application under Order 21 rule, 95, that another application 
was moved before the’ Master on April 1, 1958 and another 
order for writ of possession was issued, that on April, 18, 


- 1958 when the second attempt was made to obtain possession 


resistance was offered again by ‘the judgment-debtor and the 
petitioner has in the circumstances applied to this Court for 
the orders mentioned. 


The only ` point pressed. before. me on "behalf of the 
judgment-debtor at this stage is that under Article 167. of 
the Indian Limitation Act no complaint by way of an appli- 
cation can be made. of :a resistance or obstruction to delivery 
of possession of an immovable property after the .expiry of 
thirty days of,the date of. the resistance or obstruction. ‘On 
behalf of the applicant it is contended that Article 167 does 
not stand in the way of a purchaser making a fresh application 
when the resistance complained of is offered a second time, for, 
it is asserted, that the applicant has the right tó apply under 
Order 21 Rule 97: as'often as resistance is offered. In support 
of the applicant's contention reference was made to a judgment 


' 
* 


(lie) 
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of. M. C. Ghósé. J. nei in Suroma Sundari Kiran Sashi 
Choudhurani (1),to the effect that a decree-holder- has the right 
. to apply for a writ of possession more thari.once' under the pro- 
visions of Ordef 21 rule 35. On behalf of ‘the respondent my 
attention was drawn te a judgment of the Full Bench of the 
Bombay High Court in the ‘case off Mukund Bapu Jadhav vs. 
' Tanu Sakhu Power(2). Beaumont, C..J. who delivered the lead- 
ing judgment. came to the cenclusion that theré’ was nothing 
. in rule 35. which required” an application under it to be made 
within 30 days from the óbstruction; £ as' Article 167 had no re- 
ference to an application under rule 35. This ‘was > sufficient 
to dispose of the appeal but his lordship gave ` “his opinion on 
thé point as to whether Article 167 would bar the decree-holder's 
right to*apply when the obstruction complairied of was offered 
by the same person in the same charaeter as in the eae 
case. His lordship said— ——— 


+ 


) ef, under the fresh ee “possession is obstructed 

, and thé deciee-holder then applies under Rule 97 complain- 
ing of the obstruction, and if the execution Judge then starts 

` an enquiry under Rule 98, in my opinion it will be open to 
the party obètructing to show that his obstruction is by the 
,Same person and in the same character as the - former obs- 
truction in respect of which no proceedings were taken, and 
if he-succeéds in proving that, Article 167 will then be a bar 
to the decree-holder's application. The mere fact that the 
application is made-in respect of a-fresh warrant for ` posses- 
sion does not; in my. view, involve that the’ obstruction is 

ar fresh obstruction." i. d 


Mdrpliy. J.- who — with the learned Chief Justice did ' 


not deliver a separate. judgement but ` Broomfield J. delivered 
a separate. judgment which does not carry the matter, any further. 
_' The abové are the only two judgments which were cited 
at the bar, but on a reference to the text books I find that so 
far as our Court is concerned this, question is covered by 
authority. As early as the year 1909 it was decided expressly 
' in the,case of Baranggore Jute Factory Co., Lid. vs. Raj Kumar 


1) 1938-42 C.W 
A.LR. 1933 Bombay EB. - " Pup d 


t 


~ 


w o 


9 
Civil 
1958 
+ = 
' Charan 


Santa 
Basu Mallick 


J. 


ve 
Sm. Parimal 
Bhattacharjee 


K. Mitter J. 


18 p m CALCUTTA LAW JOURNAL - 5 E 1958 


_ Gril Rai (D, that a ERT had the right to addi by T 
1958 cation of a second obstruction, even if óffered by the same . 
vu person and in the Same character. The judgment was that of 


Pam Mali, ‘Chitty and Vincent JJ. The sections which had to be  constrded 


‘Sm. P imal* wére ‘sections 328, 331, 335, 562 and 62 ‘of the, old Code of . 
Civil Procedure. Their Lordships held that the Court had. 


G. K: Miter, y . jurisdiction to issue a second or a third writ-and if . the decree- 


holder was given this fresh . writ there seemed to be no good 
= reason for depriving him of the remedy which-the law. allowed 
in the case of . resistance to that writ.” jue ieee a HH 

: .' observed as follows : — t 


"ET “There is nous in the Code "which confines’ the | de." 
‘crecholder to dne writ- under section 318, while the. words 
: . | of section 328 ‘such « resistance or: obstruction’ clearly in- ' 
. dicate that the month is to run from the time of, thé parti- ' 

- cular resistance or obstruction in respect of which: “the de- l 
` 'creeholder` 18° complaining.” m» 


; "The words in, Article , 167 are ‘the resistance or obstruction” 
' but that, in my: opinion, makes no difference. ‘In the case of | 

a : Baranagore Jute Factory Co., Ltd; vs. Raj Kumar Rai (2) reference’ 
T ' was made to the cases of: Rama. Sekara vs. Dharma aya (3) and - 
| ' Narain Das vs. Hazarilal(4), in ‘support of the view "which: their 

- Lordships took: This. judgment was délivered iu before ‘the 
Full. Bench judgment of the Bombay High Court. . 


: E In the case of Kedar Nath Bothra' vs. “Baijnath > BiótraS) 
" the Bombay. J udgment Was not referred to but McNair J. followed 
. the judgment in Barahagore Jute Factory Co!, Ltd. vs. -Raj Kumar. 
sa -` Raf) and observed that hé agreed entirely: with the reasoning 
& 4 given in that case And i in his Lordship's ‘opinion the month would 
run from the time of the particular resistance or obstruction 
' in Tespect -of which the decree-holder' was complaining.’ 


"The Full Bench judgment of the Bombiy: High Court was | 
T2 considered by P..B. Mukherji J. in the Jet Dip Fo t 


21958]. ^. '. . HIGH COURT E 


ues 


re 


of West Bengal ys. Dimata Nath  Sadhukhana(1), „Mukherji 


J. observed that “not only was the reasoning given by Beaumont 
' C.[. not very clgar but his judgment was obiter dictum so far 


- 


as the facts. of the case were concerned. ‘The point ‘was ‘also 
considered at some length by Thadani J. in the case of. Kotumal 
Khemchand vs. Gur Ashram(2). . His Lordship there considered 
practically all the decisions on this point including those I have 
mentioned above and took the view that the. reasoning of the 
Full Bench decision of the iiid High Court was not accep- 


table.. ' - 


A Speaking, for myself I see no reàson, why; if the purchaser is 


allowed to apply more than once within the period of three 
years of*his purchase for ‘a writ of possession, his, right to com- 


." plain of obstfuction or resistance should * disappear at the end of 
one month from the date of the obstruction. In-my view, every ' 


obstruction or.resistance gives the auction-purchaser a right 
to come ta Court, and complain of that resistance or obstruc- 
tion and an auction-purchaser ‘Is not to be relegated to a suit 
merely because -his first application under Order 21 Rule 97 


' of the Code has mot. succeeded. RS 2d 


A 


There- will be an investigation under Order 21 rule 98 three 
weeks “hence. : Discovery by iod within a week, inspection 
forthwith thereafter. ^ `. ^ l | 


B M. Bagaria Solicitor for the Appice. 
A. C. Bose Solicitor for the Opposite Party 


E Application allowed. 
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SUPREME "COURT: 
Before Mr. Justice T. L. Venkatarama Iyer, Mr. Justice P. P. 
" Gajendragadker and Mr. Justice A. K. Sarkar | 


| | Y. NARAYANA CHETTT - 
ER -* VS. B s 
INCOME TAX: OFFICER, NELLORE ‘AND OTHERS ` 
APPEALS NO. 317 TO 320 OF 1957 E 


" Mficonie Tax Act 1922 Sections 34223 E 2—Notice—Effect on Validity. / 
of the assessment—if individual © partners are not served with notice—General | 
_ Clauses Act 1897 Sec 3(39) . ! 


| Notice under Sea 34 is not a mere eee — Ó— 
under Sec 34 cannot be taken unless the notice has been actually servet] —Assess- 
ment. illegal, If no notice is issued or the notice Js invalid. 


Iti the frm as a legal person under General Clauses Act Sec $9) that | 
need be served with Notice under Sec 34 ; Individual service On Saen 
partner of the Firm is not essential. J 


Cancellation of the Registration of a Firm is different from a finding 
that the Firm has no éxistence at all. The two positions are entirely different. 


E 


l Where the gtound on which an order of assessment is. challenged is that 
the procedure adopted by the LT.O. in making a fresh assessment under 
Sec 34,,of the Income, Tax Act is irregular and illogical, the Order 
goes into the merits of the case and does not raise any question of 
jurisdiction so as to be attacked under Art 226 of the Art 227 of Constitution 
.of India.. 


y 


- The material facts will appear from the Judgment. 


` A. V. Viswanatha Sastri, Sr. Advocaie B. K. B; Naidu, 
. Advocate with him for the Appellant. 


Messrs A. N. Kripal,. R. H. Dhebar and D. Gupta, Advocate l 
for the Respondents 


The Judgment of the Court was as follows : 


P. B. GAJENDRAGADKAR J. : These four —Ó 
arise from four petitions filed against the Income-tax 
"Officer, Nellore Circlé, Nellore, respondent (1), iü respect 
of the proceedings taken by him against- three firms 
under S. 34, Income-tax Act (herein-after called the Act). The 
- firm M/S. Bellapu Audeyya and Chilla Pitchayya was formed 
' on 20-1-1936, and it was dissolved, on 31-3-1948.. It consisted 


E 


1958] - p | ' "SUPREME COURT 

SL ` 
of two partners, Chilla Pitchayya and: Bellapu Audeyya. Chilla 
'Pitchayya had started another firm in the name and , style of C. 
Pitchayya & £o. with another partner R. Subba Rao. . This 
firm was formed on 30.7.1941, and it was dissolved on 31.3.1949. 


Bellapu Audeyya and Chilla Pitchayya had also formed another 


^ firm along with five other partners which carried on its business 


in the name and style of Prabhat Textiles. This firm was formed 
on 1. 12,1941, and it was dissolved by a decree of the Civil Court 
passed on 22. 12. 1949, the dissolution having takeri effect from 
1.1.1949. “All the three firms were carrying on business in yarn 
'. and cloth and all of them were registered under S. 26A of the 
Act. It appears that fer the purpose of assessing the income of 


these firms for the years 1943-44 and 194445, respondent I was. 


satisfied. on making enquiries that each of the three firms was 
a separate entity -and so separate assessment orders were passed 
in parece of the income of each one D them for „the said two 
years." 


(2) Subsequently, on 14.8.1951, respondent: I issued notice 


against the firm of Prabhat Textiles under S. 34 of the Act. In 


the proceedings" thus commenced, respondent (D held that the 
firm of Prabhat Textiles was a fictitious firm and that the real 
partners were C. Pitchayya and B. Audeyya. Asa result of this 
finding, respondent (I) cancelled the registration of the said firm 
under R. 6B of the the Income-tax Rules and passed fresh orders 
of assessment against the said firm on the basis that it was an 
unregistered firm for the assessment years 1943-44 and 1944-45 
on 14.8.1952, and 25.2.1953, respectively. Similar action was 
taken by: respondent. (1) in respect of the two other firms on the 
same dates. 


(3) Thereupon Y. cheats Chetty, one of the parties 
of the Prabhat Textiles, filed a writ petition in the High Court 
of Madras, No. 613 of 1952, against respondent.(1) under Act. 
226 of the Constitution and prayed) that the High Court should 
issue a writ of prohibition or ary other appropriate writ, order 
or direction prohibiting the first respondent from, continuing 
| the proceedings as per his notice of 14:8.1951, and from enfor- 
cing the order of fresh assessment passed in the said proceedings 
on 14.8. uS in ers to the EUM year 1943-1944. In 
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relief by Writ Petition No. 201 of 1953 in regard to the proceedings 


. "and , assessment order for the assessment year 1944-45. . The 


same. Chilla Pitchayya also filed writ Petitions Nos. 629 of 1952 


e and 202 of 1953 in. respect of the proceedings taken and fresh 


assessment orders passed against thetwo remaining firms for 
. the assessment years: 1943-44 -and 1944-45 respectively. The four 


petitions weré heard together by the- High Court and were dis- 


missed - ‘on. 5.3. 1954, The petitioners’ then applied for and ob: 


tained from thé High Court a certificate under Art. 133 read. 
with O. 45, Rr. 1, 2, 3 and 8 that the value of the subject-matter 
` In the petitions before the High Court ag well as of the appeals , 


before this; Court wes more thán Rs.’ 20, 000.. It is with this 
certificate that the four : ‘appeals have, come ‘before. this Court. 
Y. Narayana Chetty is the appellant i in Civil ' Appeal No. 317 


Nos. d 319 and: 320 of 1957. 


5 *, 
i r 
hd 4 


(4) In the High eon it. was ined by «the : appellants that 
* the proceedings taken under S. 34 against each. of the said firms 
_, were. without jurisdiction and void. “It was° also contended 


thet the cancellation of the registration of each of the firms . was 


' respect of the same firm Chilla Pitchayya —€ "fot a Smia i | 


- of 1957 whereas Chilla Pitchayya i is the: appellant in Civil Appeal e 


similarly void and without jurisdiction in-as-much as R.6B: under T 


i X 

. which the said order of cancellation Was passed was ‘ultra vires’ 
the Central Board of Revenue which - promulgated the rules ` 
| under the powers conferred on it by the Act... Besides; the: appèl- 


lants attacked the validity of the orders: passed. against. them l 


: ündér S. 34 on the ground that it Was illegal to, ássess escaped . 
' income under S. 34 on the basis that the firms. were unregistered: k 
. firms while maintaining the- original assessment for -the, ‘said: ` 


firms on the bagis that they had been duly “registered under S. 
26A of the Act. The High: Court ‘has’ held against the appel- 


lants on all these points. Besides, the High Court has stated in’ 


its judgment. that it was admitted, by the: appellants. before it 


that appeals had been filed against each’ one of the orders chal- - 

. lenged in the writ proceedings and the High Court thought: that Sl. 
` itself would suffice to justify-its refusal to exercise its jurisdiction 
‘under Art 226 of the. Constitution. However, since the primary 

. relief ‘asked for by. the. appellants in their cud petitions 


4 


. F 


x 


_ before us. | 
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" was the isshe of a writ of ‘prohibition, the High Court felt that 


it may as well, deal with the merits of the contentions raised by 
by the appellants.’ Thatis why the High Court examined the 


‘therits of the Said contentions. -On behalf of the. appellants, 


Mr. Viswanatha Sa8tri has .raised the same three points 


hi ^ 
e . 


(5) The first point raised by Mr. Sastri is that'the’ proceediügs ke 


taken by respondent 1 under S. 34 of the Act are invalid because 
the notice required to Be issued under the' said:section has not 


been issued against the assessees contemplated thérein. In the 


present case the Income-tax Officer has purported to act under ° 
> 78. M() (a) against the *three firms. The said sub-section pro- 


vides dinter alia’ that ‘if the Income-tax Officer has reason to 
believe that by reason of the ‘omission or failure on the part of 
the agsessee to make 4 return of his income ‘under S. 22 for any 
year or tó disclose fully and truly all material facts necessary 
for ‘his assessment for that year, income, profits’ or gains char- 
geable to. income-tax has been under ` assessed”, he may, within 
the time prescribed, “serve on the assessee-a notice containing 
all or any of the sequirements which may be included in the notice 
under $ub-s. (2) of S. 22 and may proceed to re-assess such in- 


. -éome, profits or gains.” The argument is that the. service of the 
, Tequisite. notice on the assessee is a condition precedent -to the 


validity of any re-assessment made under. S. 34; and if a valid 
notice is not issued‘ as required, proceedings taken by the In- 
come-tax Officer in pursuance of an invalid notice and -conse- 


.-quent-orders of re-assessment passed by ‘him, would be void and 


inoperative. In our opinion, ‘this contention is well-founded. 


. The notice’ prescribed by S. 34 cannot be regarded as a mere 


— Ramsukh Motilal 


procedural requirement ; it is only if the said. notice is served 
on the assessee as required that the Income-tax Officer would 


. be justified in taking proceeding against him. If no: notice 


is issued or if the notice issued is shown:to be invalid, then the 
validity . of the proceedings taken.by the Income-tax Officer 
without a notice or in pursuance of an invalid .notice would be 
illegal and void. That is the view taken by the Bombay and 
Calcutta High Courts in the Commr.'of I. T. Bombay :City v. 


, | 
9 Civil 
1958 

—Á ae 


~ 
a 
* 


Vs. c 
Income Tax Offi» 
cer, Nellore and 


P. B. Gajendragada- 
kar, J. ^ 
~ g 
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and R. K. Das & Co. y. Commissioner of. I. T. West. Bengal | " 


and we think that view is’ right. , E | 
(6) Let us thén consider the nature ef the notice- issued 
by íhe Income-tax Officer in the present proceédings It *is 
conceded by Mr.’ Sastri that the notice issued by the Income- 
tax Officer was served -on the appqllant C. Pitchayya on behalf . 
of firms in question and that in each case the notice specificálly — 
.averred that the Income-tax, Officer “had reason to believe 
that the income of the assessee had been ` under-assessed in 
. the: relevant years, of assessment. The notice further required 


i the assessee to deliver to the officer witlfin' thirtyfive days of the ° > 


receipt of the notice a return in the attached form of the total 


. income and total world &ncome of the assessee assessable for~ - 


the relevant period. In pursuance of this notice the appellant * s 
Pitchayya in fact appeared before the officer during ‘the’ course 

of the proceedings commenced under S. 34, Mr. Sastri conten- 

ds that this notice is defective, because it purports to be issued 
against the firm and' no notice has been issued against the res- - 

' pective partners of the firm. According to Mr. Sastri the assessee 
who is entitled to a notice under S. 34(1) (a) is not the firm but 
éach individual partner of the firm. ' He also suggests that ‘each 


- individual partner should have been called upon to make ‘a Te- 


turn of his total income assessable for the relevant year, inas- 
much as the notice is issued against the firm and not against 
‘individual partners it is invalid. -In support of this: ' árgument .- 
c Mr. Sastri has referred us to the definition of the word “assessee” 

under S. 2 cl(2) a8 it stood prior to the amendment of 1953. 


"Under the said clausé, assessee meant “a person by whom in- .' 


- ‘come tax is clearly payable.” In the case of a registered firm 


[i 


'income-tax is clearly payable. by the individual partners of the ` 
firm under S. 23(5) of the Act, says Mr. Sastri ;. and so, if tbe... 
Income-tax Officér intended .to take action’ ‘under S. 34 it was . 

- his duty to issue the requisite notice against individual phrthers. 
in respect of their respective incomes for which they were liable 
to pay the tax. This argument purports to derive support. from 
the the provisions of S. 23 (5) as they stood before-the 'amend- . 

, ment introduced in 1956. The effect of the said . provisions 


\ 
f 


- 
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was that “the sum -payable by the fm itself shall not be deter- 
mined but the total income of each partner of the firm including 
therein his share of its income, profits and gains: in the: previous 


' year shall be assessed: and the sum payable by him on the basis 


.of such assessment shhll be-determined" ; so that what the In- 


Gome-tax Officer had to do in assessment proceedings against 
a registered firm was to determine the total i income of each part- 
ner of the firm and not to détermine the sum payable by the 
firm itself. The’ argument is that this- provision . shows .that 
the person liable to pay the tax was each individual partner of 


. the firm and so it is the individual partners of the firm who are 


r 


entitled to the. statutory notice underS. 34(1) (a). In our opinion, 
this argument. is not well-founded. . Section 3 of the Act which 
is the charging section provides inter alia that “where any Cen- 
tral Act enacts that income tax can be*charges for ‘any year at 


any rafe or rates, tax at that rate or those rates shall be charged ` 


for that year in accordance with and subject to the prvisions 
of this Aet in respect of the total income of the previous year 
of every firm.’ "' In other words a firm is specie treated 
as an assessee by S. 3. Besides, the word "person" used by 
S. 2 Sub-s. (2) ofthe Act, while defining-the assessee, would ob- 
viously include a firm under S. 3 (39) of the General Clauses 
Act, since it provides that a person includes “any company or 


association or body of individuals whether incorporated or not". 


Therefore, it would not be correct to say that an assessee under 
S. 2, sub-s, (2) of the Act necessarily means an individual partner 
and does not include a firm. The argument 2p the 
relevant provisions of S. 23 (5) is also not valid use it is 
obvious that, for the purposes of assessment of all relevant and 
material stages, under Ss. 22 and 23, ‘it is the firm that is treated 
as an assessee. "When a return of the income is made . for the 
relevant year, itisa return with regard to the total income of the 
firm that has to be submitted under S. 22.; , and when assessment 
is levied under S. 23, the Income-tax Officer determines and can 


' determine the total income of each partner of the firm-only after 


ascertaining the total income’ of the firm itself. It is true‘ that 


S. 23(5), ad it then stood, required the Income-tax Officer to deter- 


mine the total incomé of each partner of the firm including his 


share of the firm's income and to assess each partner in respect. 


r 
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| and so it is clear that the registered firm does, not at. all cease 
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of such 1 income, and, in that sénse individual partners of tbe 
firm undoubtedly became liable to pay income-tax ; but it iS. 
clear that in determining“ the total’ income’ of . each partner his 
'share'in the firm's income -has to be. included’ and so the ff | 
does not cease to be an assessee for the * purpose of S; 23 (5. 
This position is now clarified by the provisions of S. 23(5). (a) 
(i) and (ii) as; Amended i in 1956. The Eu S. 23. ©): (e) (i) 
and (ii) provides :'. AES E 


S 23(5) (a) à) and (ii) :. 5s 
(5) Notwithstanding anything contained in the foregoing 


P 


sub-sections, when the'assesee is a. firm and the total . income, 


of the firm has n assessed under Sub:section(i), sub-section 
. (8) or ‘sub-section (4) as the case may be— . “e 


} N 
MT SET n] 
n 


_ (a) in the case of reSistered firm— . . 4 


z PL 


(i) the income-tax payable, öy: the firm itself. shall be. deter- 2 


mined ; and ‘ 


,Gi) the total income of P —— of the irri, "including 
"therein his share of its income, profits and gains of the. pre- 


vious year, shall be assessed and. the sum payable by ‘him — 


. on the basis: ‘of such assessment shall be, determined :: d 


_ to be an assessce under this | provision. m" e 


' (7) In this: "connection it. would be relevant to refer to: s. 
29309. This sub-section .provides : 


s 


i l “af any person fails to make the itn: iud by any notice 
given under 8ub-section (2) of section 22 and has not made. 
a return or a revised return under, sub-section (3) of the same 
section or fails to comply with all the terms of a notice- issued 
"under sub-section (4) of the same section or, having - ‘made 

a return; fails to comply With all the terms ofa notice ‘issued 


under sub section (2) of this Section, the ` "Income-tax Officer : 


shall make the ‘assessment to the best of his. judgment and. 
- determine thé sum. payable by the assessee on the basis’ of 
such assessment and in the case of a firm, may refuse to- re- 
. gister it or may garel i its registration, if D is already i regis- 


d 


L 
d r y ' 
| a 4 
‘tered : T = - piou 4 
^" D r 
+ tU a 1 á s a 
a 1 
r ' 1 


Į 4 E 


i 
LI * - LS 
N 4 1 £N 
i 1 ^, T > 


4 


| 


/ ` 


A 


J 
T 


` 
ow 


^ 


1958] 0. " ' . HIGH COURT 


2 Provided that the registration of a firm shall not be 
_ cancelled urttil fourteen days have ‘elapsed from the issue 
, of a notice ly the Imcome-tax Officer to the firm intimating 
"his intention to cancel its registration." 


n 4 


"This provision: cies shóws that the person. to whom the 


| first part of the provision refers includes a firm and it lays down 


that if a firm: commits a default | as indicated, thé Income-tax 
Officer may refuse to register it or may cancel its registration, 


.it is already , registered. Thus there can' be no doubt that . 


..23(4) treats the firm as an assessee and provides for the 


| imposition óf penalty against the firm i in case the firm commits' 
"any.of the defaults indicated in the sub-section.. The effect 


of the relvant provisions of S.-23, theréfore, is*that for the assess- 


- ment,of the total taxable income, it is the affairs of the assessee 


firm that are investigated and examined and when the total 
income of the firm is ascertained, it is allocated to its individual 
partners in proportion to their respective shares. "The result 


of such ‘allocation undoubtedly is to make the 'partriers liable 


to-pay tax in respect of their taxable income thus allocated, but 
that cannot justify the inference that the. firm is not an assessee 
in the relevant proceedings. 


(8) Even. when the notice is Sted under S. 34(1) (a), the 


 Income-tax Officer proceeds to act on the’ ground that the in- 
come, profits and gains of the firm, which are chargeable to an - 


income-tax, have been under ‘assessed, it is the income of the 
firm which is initially ascertained in: the assessment procéedings 


under S. 23 and it is in  Tespeot of the said i income of the firm 


that, the Income tàx Officer finds that a part of it. has escaped 
assessment. «We do not, therefore, think that the appellant's 

argument that the notice issued against the firm and served on 
the appellant, was invalid under S. 34(1{a) can be MES 


(9) tis then UE that the Income-tax Officer was cena 


7, to ‘issue notices to individual partners of the firms because at 


the material time all the firms had been dissolved. Mr. Sastri 
concedes that under S. 63(2) a noticé or requisition under the 
Act may in the case of a firm be addresséd to any member of 
the firm but his contention is that this applies. to'a firm in exis- 
tence and; ‘not to:a firm dissolved. If He appellants' case is 
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| that as a result of dissolution of the firm, ilis firm had’ disconti- 


nued their business as from the respective dates of 
dissolution, they ought to have.given notices of such discon- 
tinuance of their business under S. 25(2) of the Act. Besides, 

in the present case, the main appellant has in fact been served: 
personally. ¢ and the other partners who may ‘not’ have been served 
have made no grievance in the matter. We afe, therefore, satis- | 
fied that it is not open to the appellants to contend that the pro- 
ceedings taken by thé Income-tax , Offiger under- S. 34(1)(a) are 
invalid in that notices of these ' proceedings have not been 
served on the other alleged - partners of the firms. Incidentally, 


_ it may be pointed out that the finding of the Income tax Officer 


in respect of all the éhree firms is that the only persons who. bad . 
interest in the - business carried on by the said firms were B. Au- 
deyya and C. Pitchayyd. It is remafkable that B. Audeyya 
has not cared to challenge the, proceedings or to question .the 
validity of the fresh assessment orders passed by the Income- 
tax Officer in the present proceedings. - : 


> 


(10) Mr. Sastri then challenges the aiden of the cancella- 
tion of the registration of the three firms on tht ground that R. 
6B, under which the Income-tax Officer purported to act, is ultrà 
vires. R. 6B provides that in the event of the Income-tax Officer 


being satisfied that the certificate ‘granted under 'R. 4 or under 


R. 6A has been obtained without there being a genuine firm 
in existence, he may cancel the certificate so- granted. The ma- 
terial rules of which R. 6B-is a part have been framed by the 
Central Board of Revenue under the, authority conferred by S. 
59 of the Act. This section empowers the Central Board of Re- 
venue, | subject to the control of the Central Government, to 
make rules inter. alia for carrying out. the purpose of the ‘Act. 
Section 59(2)(e) lays down that such rules may provide for any 
matter which- by this Act is to be prescribed and the rules,’ 
preceding R. 6B deal with the procedure to be followed, arid 
prescribe the application to be made, for the registration of -firm 
under S. 26A of the Act. Section 59(5) provides that the rules. 
made under the said section shall be published in the official 
gazette and shall thereupon have effect, as if enacted in this Act. 
Thus there is no doubt that the rules are statutory rules and once 
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they are published in the official gazettee, they are operative as 


if they were a part of the Act. Mr. Sastri concedes this position ; . 
but he argues that R. 6B is inconsistent with the material -pro-- 


: visions in the Act and i is therefore ultravires the Central Board 
of Revenue. . This argument is based . substantially on the pro- 
visions of S. 23(4). We have already referred to the provisions 
of this Subs-Sectiort. Mr. Sastri contends that it is only where 
the requirements of S.23(4) Rie satisfied that the registration 
of a firm can be cancelled. The procedure for registration of 
firms is laid down in S. 26A of the Act. An application has 
to be made to the Income-tax Officer on behalf of any firm cons- 

etituted under the instrument of partnership specifying the in- 
dividual shares of the partners: for registration for the purposes 
of the Act and of any other enactment for the time being in force 
and relating to income-tax and supfr-tax. Sub-section (2) 
require§ that the said application shall be made by such person 
or persons and at such times and shall contain such particulars 
and shall be in such form and be verified in such manner as may 
be presceibed and it shall be dealt with by the Income-tax 
Officer in such manner as may be prescribed. It is in pursuance 
of the requiremenfs of S. 26(2) that the relevant rules for the 
registration of the firms have been made. The question which 

+ arises for our decision in this connection is: if a firm has 

been registered under S. 26A, "when ‘can such registration 

be cancelled ? The appellant suggests that the only cases in 
which such registration can ~be cancelled are those prescribed 
in S. 23(4). We have no doubt that this argument is fallacious. 

The cancellation of registration under S. 23(4) is in the nature 

of a penalty and the penalty can be imposed against a firm if 


it is guilty of any of the defaults mentioned in the said. sub- sec-. 


tion.. It would be noticed that where registration is cancelled 
under S. 23(4), there is no doubt that the application for regis- 
tration had been properly granted. The basis of an order under 
S. 23(4) is not that the firm which had been registered was a 
fictitious one, but that, though the registered firm was genuine, 
by its failure to comply with the requirements of law it.had in- 
curred the penalty of having its registration cancelled. That 
is the effect of the provisions of S. 23(4). On the other hand, 
R. 6B deals with cases where the Income-tax Officer is satisfied 
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n Er va" that a , Certificate. of registration has been graded ‘under’. Ra Or ^ 
1958 ^ ;. under R. 6A without there being: a- genuine firm* in ‘existence ; : E 
E pa Narayana Chetti that i is to say an application for, registration had. been made i ig , 
Vs. the name of à firm which really did not exist and: on that, ground ^. 
- Income Tax Off- 


E . cer, Nellore and the Incóme-tax Officer proposes to set right the matter by cancéil- ba 


ing tlie certificaté which- should never- have; been’ granted to, “the: . 


"^ s p, Ps Gajendra: i alleged, firm. “That: being’ the. effect of. R. 6B, it is “impossible, 


7 


r- 


to ‘accede to ‘the’ argument that. the provisions’ ‘Of this- rule are. , 
d inconsistent with the provisions. of S. 23(4) of, the Act.” If ‘the’ 


- Income-tax Officer is empowered : under S. 26À read with the ~. x : 


relevant ‘rules: :to grant or refuse the request of the firm for regis- 
tration; ‘it would normally be open to him to 'cancel such, regis- -* 


. tration, if - he disc8vers that registration had been erropeously - 


. granted to a firm. which did not exist. R, 6B.lias been . made: to 
` clarify’ ' tis position : and. . to ` confer | oh. ‘the: Income-tax 
. Officer in express and. “specific ‘terms such. -guthority - to' review 
his own decision in the matter of the, ‘Tegistration’ of the, firm: ` 
When Te discovers: that his eatlier' decision proceeded on “a wrong — 
assumption about the éxisterice- ‘of the firm.’ “In our . opinion, ` 
there i is no difficulty i in holding. that R. 6B. is. “obviously "intended: 
v, to Carry out the purpóse-of the Act and since it is not. inconsis- 
tent with any. of the provisions of the ‘Act, its. validity i is not open ; 
to doubt." : Ln l Pu tme E 


Ta L3 


4 * 4 
« uy uw 


(ny | It is, however, ied: that VIS the ` firm aiva 
ay fhe order passed. by the Income-tax Officer ündei- S. 234):. 
. can challenge ithe ‘correctness or propriety of the ordet ‘in: an 
' appeal against, the: final assessmiérit. ordet passed , under S.: 23, 
tio such remedy i is available- to the firm whose registration is: ^ 
cancelled under R. 6B. -We. are not impressed by this. ‘drgument. 
The“ “validity of the rule cannot, in our.opinion, be challenged . 
` merely on the ground. ‘that no appeal has ‘been provided against A 
.the order passed under the impugned rule. ti is also true. ‘that: 
. whéféas before ‘taking action ‘under S. 234), the Incoriétax | : 
Officer is required to issue- à notice to the firm, no, such provision, 
.is made under R. '6B: .Mr. Sastri has, however, coriceded “that - 
the appellant before’ us: had’ notice and Was given . an Opportunity -` 
. to satisfy the Income-tax Officer that the respective firms ¿ were . 
genuine and not fictitious. That renee ‘sO, we | do not think: that 
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it would be’ open to the — to sented that the order 


; passed against bim under R. 6B i is invalid on the purely academic 


ground that R. 6B.does not reqüire notice, to be. issued’ before 


. the registration of a firm is cancelled. If the power under R. 


óB i is exercised by the*Income-tax Officer against a firm without 
giving it a notice in that behalf and without affording it an oppor- 
tunity to satisfy the officer that it is a genuine firm, it may be open 


-to the firm to question the vakdity. of: the order on that ground. . 


We are, however, not called upon ‘to deal with such a case in 
the present appeals. In this connection we may incidentally 
refer to the decision of this Court in Ravula Subba Rao V. Commr 


of I. T., Madras; 1956 S CR 577 : ((S) AIR 1956 SC 604) where 


Civil , 


1958 
ran mana 


N. ub S: 


8. 
Income Tax Offi- 
cer, Nellore and 
others. 
P. B. Gajend:a- 
gadakar, J. 


this Court has held that rules (2) and (6) of the rules framed . 


7 under S. 59 of the Indian Income-tax Act. are-not ultra vires 


the rule-making authority. = 


i e 


(12) The. last argument which Mr. Satri sought to raise 


before us was that the revised assessment is completely illogical, Eo 
and therefore illegal in each case, inasmuch as the original 


_ assessment for the two assessment years still remains as on the 
 bais that the'firmsin question are registered and the’ fresh assess- 
ment in respect of the escaped i income for, the same years is made 


|, on the basis that the said firms are not. registered. „Mr. Sastri . 
- says that it is-not open to the Income-tax Officer to adopt such 


a course. “If registration has - been cancelled, thie whole of the 
assessment should’ be^ made on that footing ; the. department 
- cannot treat the firm as registered for part of the income, and 
unregistered for ‘the balance, during the same assessment years ; 

` that is Mr. Sastri's grievance. We do not propose to deal with 
' the merits of this contention... There can be no doubt that it 


would be open to the’ appellents to raise this contention in the. 


appeals, which they have filed againt the fresh orders of assessment. 


"We understand that applications have been made by the appel- 


lants in respect of the said orders of assessment under .S. 27 of 
. the Act. If that be so, the appellants may, ifit is open to them 


to do so, ventilate their grievahce in the said proceedings also. 


We hold that this contention: cannot be urged in petitions for 
`, writs of prohibition under Art 226 of the Constitution, since 


they do not: raise any duction of ; Junbdicucu. All that the 
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gun ‘and of" assessment and by no stretch of. imabination can ‘it be gaid | 
. to raise any question of: jurisdiction under Act 226. That is - 


“Cer, 


"DO ON _ others. 
- -P. B. ` Gajendra- 
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appellants would be able to argue on this’ T would be that 
the e cpurse adopted by the Income-tax Officer ‘im making orders - 
of fresh assessment is- irregular. and ‘illogical | and should be 
corrected. That is ‘a matter concerning ‘the merits of the ordérs 


T. we express no opinion on e ' point. Eo ai 


13) Before We part with TE case wë would like to observe ' 
that Mr. Kripal for. the respondent sought to. raise three preli- 


minary objections. He urged that the issue ‘of a writ isa ' 


: discretionary, matter and since the High ‘Court ` has Tefused - 


"to exercise its ‘discretion in favour*of the. appellants this ' 


Court would be slow to interfere with the exercise «of dis- 
cretion by the High Cówrt. . He also argued that the original: | 
petitions to the High Court are incompetent under 'Art. 226 - 
since under the. Act the . appellants had an alternative effective 
remedy available to them in the form of: appeals against. the : 
` impugned orders and in fact ' they had. filed such appeals. and . 


- had also made applications aunder.S. 27 of the. Act. Mr. Kiipál ` 


also contended that the High Court would haye no jurisdiction: 
to issue a writ of prohibition against the tax authorities. We 
"do not propose to consider: these objections, because as we. have 


^ 


already indicated, we are satisfied that the view taken by the, E 


High Court on the points raised before it is right. These objec- 
-tions may have to be nee in future on a suitable. occasion. 


(14) ‘The result is the appeals fail and must be: dismissed 
bL costs. eon : 


- a zi " 
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| Appeals dismissed. 
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TE APPELLATE CIVIL - 
=|. Before Mr. Justice S. R. Das Gupta and 
° i . Mr. Justice N. K. Sen. 
S000 00 KALINATH CHATTERJI 

; "NG n 


^ NAGENDRANATH- CHATTERJI 


l Gu E. 

Limitation in probate matters, if any—Delay not material—Art. 181—4tts 
applicability to probate .proceedings—Judicial precedents—obiter dicta 
of the Supreme Court of India. ` 


. Held—Art. 181 "of the Limitation Act does not apply to prabais. Pro- 
° seedings Delay i in applying for probate does not attract the bar of. limi- 
tation—such an application is m then ature of an application for permis- 
sion to Perform a duty created by the will or for recogniton as a. testamen- 
tary trustee. - - : e" 


`> Held further that the observatione of the “Supreme Court are binding 
upon the Court even though they may be in the nature of obiter dicta ; the 
words ‘under the code’ should be read with Art. 181, a long catena of deci- 
sions having done so. t - 7 


The judgment of the Court was as follows : — 


Dr. N. C. Sengupta for the Appellants. 
Mr. Atul Gupta for the Defendants. 
- The material facts will appear from the judgment. 


S. R. Das Gupta, J. :—This is an appeal against an: order 
of the Subordinate Judge, Third Court, Alipore, granting 
probate of the Will of one Kedar Nath Chatterjee deceased. 
. The only ground urged before us in support.of this appeal 
.was that the application for probate was ‘barred by-the law 
of limitation. It should be: noted that the will in question 
was executed on the 30th May, 1925. The testator died on 

the 30th Oetober 1931. . The present application ior probate 
. was made on the 17th March, 1933. 


(2) Mr. Sen Gupta, in support of his, contention, 
namely, that .the application for probate, at the time when 
it was made, was barred by the law of limitation, urged that 
Art. 181 of the Limitation Act would apply to an application 

- for probate. Mr. Sen Gupta also contended that if we hold 
that an application for probate is to be regulated by the 
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provisions of the Code of Civil Procedure, even then Art. 181 
of the Limitation Act would be applicable to such application. 


. (3) Article 181 OF the Limitation Act reads ` as 


- tien.48 of the Code of Civil. Procędure, 1908. 


follows :— 
“Application for which no pw When éhe _ 
period of limitation is- — .  - "RN right to 
"provided elsewhere in "C =°" apply ac- 
this schedule or by sec- |. .* > crues" 


In answer to Mr. Sen Gupta's contention as aforesald 


Cor letters of administration it was not necessary to set out 


when the cause of action arose, ane unprobated Will being the. 


4 


~ 


Mr. Gupta’ who ‘was requested by us to argue this point as 
amicus curiae, submitted in the first place that Article 181 of 
the Limitation Actevould not apply to an application for pro-. 
bate. He contended -that’ tbe said Article applied only to 
applications made under the Code of Civil Procedure and to 
applications for the: making of which: the Code of*. Civil. . 
Procedure was the authority. Mr. Gupta.in the next place 
i “submitted before-us that even if we hold that. Art* 181 of 
the Limitation Act was applicable to an application for pro- 
bate, the question. which still ‘remains to be decided is, when. 
the. right to make: such an application would’ accrue; because, 
the period of limitation under that Article would be 3. years 
.from-the time when the right to apply accrued. He submitted . 
that the right of an executor to apply accrues from “day to. 
day-and continues so long as the Will remains unprobated. . 
Mr. Gupta further contended before us that an application 
for probate is regulated by a. special Act, that is, Succession 
Act and he drew our attention to- Sections 268,, 275 and 276 of 
the said Act, particularly to 'S. 276^ thereof, which, lays 
down the particulars which have to be set out in .an appli- 
- cation for probate and -for letters administration. The pro- 
visions in.'S. 276 of the Succession Act, according to: 
. Mr. Gupta, stand in sharp contrast with the material pro- 
visions of the Code of Civil Procedure which lays down the 
particulars necessary to be set out in a plaint. For that pur- . 
pose he referred ‘us to Order 4, Rule 1 and Order 7, Rules 
1 and 6 and contended that in an application for probate 


e. 
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~ 
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' cause of REUS in such cases, whereas in ` proceeding, instituted 
by means of a plaint under the Code of Civil Procedure, it 
Was necessarye to state the facts constituting the cause of 
action and, when it grose. This difference, according to Mr. 
Gupta, supports his contention that the right to apply for 
probate arises from day to day so long as the will remains 
unprobated. Mr. " Gupta also referred us to the decision of 
the .Privy ` Council in the case. of Manindra Chandra V. 
Mahalaxmi Bank Ltd.» AIR 1945 PC 105 (A). In that case 
the death of the testator took place on the Ist January, 1904, 
but the application for probate was made on the 9th November, 
"1936. Mr. Gupta relied on a passage in-the Judgment in 
the said case, wherein it was observed that on the questions 
of delay their Lordships agreed with the trial Judge that the 
necessity for probate did not arise till after the death of the 
widow, who had made no adoption. Thus, Mr Gupta 
contended,' there was no limitation for an application for 
probate and all that was necessary to oe done was to 
explain away the delay which pagan have happened in apply- 
ing for probate. 


e s. 


(4) On the question as to whether or not an appli- 


cation for probate comes within Art. 181 of the Indian 
Limitation Act, there is a large body of decisions which have 
taken the view that Art. 181 of the Indian Limitation Act, is 
confined to applications, namely, In the mattér of Ishan 
Chundra Roy, ILR 6 Cal 707 (B) and Bai Manekbai v Manekji 
Kavasji, ILR 7 Bom 213 (C). All these relate to application 
for probate. It was held in those causes that Art. 181 of the 
Limitation Act, is confined to applications under the Code of 
Civil Procedure, and do not apply to an application for pro- 
bate. The main reason for those decisions was that on 
, Examination of the Articles in- the First Schedule in the 
Limitation Act, it appeared that in every one of them the 
application was made under the Code of Civil Procedure and 


applying the doctrine of ejüsdem generis the application: 


which is contemplated’in Art. 181 of the Limitation Act 
must be confined to the same type of applications which are. 
contemplated in the other Articles in the -Schedule, that is, 
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E Civil Be D o. gay, ‘applications under. the -Code. of Civil Procedure. Dr. 
4957 . _ -Sen "Gupta contended before - i$. that although this -was the 
kia Ca see "position before the ~ Limitation ` Act came -tò be amended in. 
Een! - 1940, whereby. Arts... 158 :and-- 178° of ‘the I Indian ‘Limitation- 
hater Act. "were made - applicable: tó certain ‘proceedings under: The. — 
2S. S. R: Das- . Arbitration Act, after the. said. amendment the basis of those E 
rs EL Ca gw ou » decisions _ no longer exists, In’ „other. . words, his contention... "i 
ag n n ^. was “that after the- said : amendment, it can-no longer be.said 
DM -that the. doctrine: of ejusdem - generis | would apply to. the 


"i 21d E n. -tsiduary Artic, thàt is Art... 181 of the. Limitation Act or: 
qw es k UA ` that. applying the. ‘said’. doctrine, Art. -i81 must be held to 
P Te : = apply: only to- “applications 'under the Code ‘of Civil Proce- * 
c2. 5 dure.’ The position, according’ to . -him; “has ` ündergone à 
Bu cuu 7 -change : and the First Schedule 1 no longer-contains. merely appli- 
^ ^ +7 cation. under the Code. of Civil Procedure but'nów dgofudee 


-.7 - - 
k ^" 


| a ca under the: Indian Arbitration” Act. as: well. E 


ES 
- - c eens 


- x T e 


; jy Jt niust bie conceded ikat the view PE bie "us ` 
PAS d .Dr.. Sen. -Gupta,. -namely,” that after’ the “Limitation. Act 
x p id comes to Be amended i in 1940- the reasons op. ‘which the said. . 
LT s “earlier decisions- were. based -can no: longer- ‘be said: tó exist, 3 
X. e was the view taken- by.’ Mr. Justice G: N. Das and Mr... 
sov. v^ 0 ; Justice “ Guha’ in the case of Panchanan Pak V. ‘Nani: Gopal 
EN . Niyogi, ILR 1951-1, Cal (D): and by myself in the | Case of 
| 7 - Shah. ‘and Co. V..Ishar Singh Kirpal Sing and’ Co’, AIR: | 
pe Em 1954: Cal 164 (B. GN. Dass J in ‘delivering: judgment i in., 
i ~- the said- case’ of. Panchanan -Pal Ve- Nani Gopal Niyogi inr 
MN observed 88. Eam Te oe 2. AM ee o 


"S T Bold A 


-* 5 “Jna linis majority- of cases it was desided by. this Court: Fi 
-5 ^77 and other High Courts that Art. 181 of the Iüdian limitation ' 
QUE ^ ~ -Act governs -applications which ` Bre contemplated by. the Ps 
. Code of Civil. Procedure. . The decisions, however, are not - - 
^s ^ uniform. There, are instances in” which applications’ under ^. 
ced A - ^ .other Acts have ‘been ‘held to : be-governed by Art. 181.. - See _ 


e 


RM . «the ‘case of Asmatali Sharip y. Mujaharali Sardar, ILR- (1948) 
©oa 7. 12 Cal. 542-520 Çal. WN -64 : (AIR 1948 Cai, 48)(F). where - — 
p rit sg - Art, 181 was made applicable to proceedings under. ‘S.26-F of ` 
EGRE. los the. Bengal Tenancy as But since. the ` passing" of. ‘the . 1 


oso MEM 2 oo “adie COURT. 


Arbitration “Act in 1940, it is difficult. to say > that. Art. 181. is 
 "Confined to- "applications undér tlie Code of Civil Procedure. 
Schedule- 4. of, the Arbitration Act, -1940, ` amended S. 158 
and S.. :178 of the- Indian Limitation Act and - made those 
Asticles- applicable to "certain proceedings under the Arbitration 
Act. The basis-of the: decisions, which held that Art. 181 
governs only applications under’ the Code of Civil Procedure, 
has been taken’ away as.a resült of the- said, amendment of the 

_ Arbitration Act. pum Le 
The same view was taken- by me in "iis case of AIR 1954 

Cal. 164(B), although the decisions of G. N. Das and Guha JJ. 

s referred to. above -was got cited before me. I also held that 
^ the reason which was the basis of all the previous decisions is 
“no longer applicable and it cannot now- -be said that applying 
the doctrine of enusdem generis, thie- residuary Article must be 


held: fo apply only: -to applications under the Code. of Civil ~ 


-Proecdure. It should be noted that the case of Panchanan Pal 
:v. Nani Gopal. Niyogi (D), decided by Das and Guha JJ. and 
the case of AIR 1954 Cal. 164 (E) decided by myself, both 
 rélated to applications under.S. 33 of the Indian Arbitration 
" Act, but the principle laid down therein would be applicable to 


other cases including an application for probate. Left at this 
. position the: contention of Dr. Sen Gupta should be held to be 


the correct but our attention was drawn to the decision of the 
Supreme Court in the’case of Sha Mulchand and Co. Ltd. v. 
. Jahawar Mills Ltd., Salem 1953 SCA 987 : (AIR 1953, SC 98) 
(G). arid to the view expressed by their. Lordships in the said 
- case. This. décision of the-Supreme Coürt was not cited before 
"me at the hearing of the said case of AIR 1954 Cal. 164 (E), 
. and my atténtion ‘was not ‘drawn to it. His Lordship Mr. Justice 


Das, as he then was, of the Supreme Court, while dealing with . 


_ the self-same contention which is. now urged. before Us in 
vhis judgment, observed as follows :' 
- “This long catena of decisions may well be said to have, as it 


- 


were, added the words ‘under the Code’ in the first column of that - 


Article. If those words had actually been used in that column 
then a subsequent amendment of Articles 158 and 178 certainly 
. would not have affected the meaning of that Article. If, how- 


ae as a .result of. „Judicial constrůction, those: words have 
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“hy 


come 1 to: be . read: into the’ first ‘column, as if those wonder 


actually occurred therein, we are not of opinion,eas at present l 


advised, that the _ subsequent - amendment of- Arts. 158 and. 
17 8 must necessarily and automatically have the’ effect of alter- 
ing the long—acquired meaning- of Art. 181^ -on -the sole agd. 


‘simple ground that after the amendment the reason on which 


the old construction was founded is no longer” available.” 
His Lordship, . "however, | procectied. to say: that- it was not. 


e necessary’ to pursue the matter further, for in ‘the opinion 
| of their Lordships, even if- Art: 181 does- -apply to the appli- 
cation in question, it may still be- said -to be within time. 


, These observations of- their Lordships of the- Supreme.Court » 


are binding upon éhis Court even though they may be i jn the ke 


nature of obiter dicta. "Dr.. Sen Gupta contended before us - 


that the actual decision “was made not on this basis. but on a 


the ground ‘that éven if Art. 181 applied to the applitation ` 
which was before their Lordships, it would still be within ‘time. 
He contended that the observations, to which I have just. now 


ee "referred, were not even obiter dicta inasmuch as- no final 
decision was arrived at -by- their Lordships on this. point. I- 
" am unable to accept that contention of Dt *Sén Gupta.” -Ít 


seems to me that their Lordships did: take the view that- the 


long catena- of decisions may well be said to have added the 


words “under the Code"; -tò the first column of that 


. "Article and if-as & ‘result of judicial . constructions these 
words: have come to be read ‘into the first column, then, their i 
Lordships cannot hold .that, subsequent amendment of Arts. 


181 ‘and 178 must, have .the effect. of altering the meaning- 


„of Art. 181 on the ground that the reason on which the old 


construction was founded was no longer available: It seems “ 
to me that ‘their Lordships did take a definite view on this 
point although the actual^ decision was -made on ý other . 
- grounds. That being so, I am of opinion, that the view ` 
expressed by their- Lordships of the Supreme. Court on. this ` 
` point is binding on us and we should give effect to the same. 
. The contention, therefore, _ of Dr. .Sen — on this point. * 
must, fail ` ../ l 

** (6 There. is further difficulty in „accepting the . viéw 
pressed before us by Dr. Sen Cie: The question, as I have 
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mentioned, still remains as to when the right to apply accrues. 
Article 121, ev&n if it applied, lays down a period of three years 
starting from the period when the right to apply acrues. The 
question is; when 1n a case of this kind the right to apply for 
probate accrues. Dr. -Sen Gupta contended that it must 
accrue from the date when the executor for the first time became 
aware of the will. Iam unable to accept that contention. In 
my opinion the right to apply for probate accrues from day 
to. day so long -as thee Will remains unprobated. ‘T agree with 
the submissions of Mr. Gupta on this point and hold that the 
reason why it has not been made necessary in an application 
for probate under S. 276 of the Indian Succession Act to state 
the facts constituting the cause of action anf when the cause of 
action arose, is that in the case of an ynprobated will the cause 


l of action for an application for probate arises every moment 


SO long as the will remains unprobated.- This view of mine 
finds clear support from a decision of the Madras High Court 
‘which has been subsequently followed by a Division Bench 
of this Court. In the case of Gnanamuthy Upadesi v. Vana 
Koilpillai Nadan ILR 17 Mad 376 (H), Mr. Justice Muttusami 
Ayyar held that | the Limitation Act does not apply to applica- 
tions for probate, and ‘the applications referred to in Art, 178 of 
Schedule II of that Act which corresponds to Art. 181 are 
applications under the Code of Civil Procedüre. In the course 
of his judgment Mr. JUSTICE Muttusami Ayyar made these 
significant observations : 


“This reason for the exemption of applications for probate 
from the-operation of the Limitation Act probably is that the 
application for probate is in the nature of an application for 
permission to perform a duty created by a will or for recogni- 
tion as a testamentary trustee, and the right to apply continues 
So long as the object of the trust exists or any part of the 
trust, if really created, remains to be executed." 


These observations to my mind lay down the basic principles 
on which this question has to be decided and they accord with 
the view which I have taken as to the time when the right to 


. apply for probate accrues. In a subsequent decision -of a 


PUEDE Bench of this Court VEU Bera V. Atul Chandra 
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T7 CP. 7 Bera, 41 Cal WN 124 : (AIR d 1937 Cal 595) (D; Henderson 
1957 - and Biswas JJ, also -took ‘the view. that applications for. 
: —— 0. ae 
... Kalinath Chatterji probate or. letters.of administration arè - not governed by the 
^. "Nagendranath . Jaw of : limitation: . Tn their judgment their Lordships. Tefetred - 
pet , Chatterji / with approval to the said. observations of. Mr. Justice Muttüsaeni , 


—-— e E R. Das 7 Ayyar: and repeated that. the “Teason wliy the applications - for . 


AA v CS ul “probate .are- exémpted from „operation of the Lirhitatior Act 
"* o LA 77.75 probably is that’ such an. ‘application is. in the- nature of- an - 

"o 0c! i. 0.15 ‘application: for permission ‘to perform a duty créated by the 
E D. - -will or for. recognition ias- 8^ “testamentary . trustee;. and. .the 
z d - right to apply continues" so long. as- the object to the trust 


poet mov turo "exists or:any- part of the. trüst,. if really,creatéd, remains s to- be e 
A n executed". ., Their *Lordships | procéededi ‘to: say - "that: ‘long . A 


^c lu delaġ in application for: probate, or for letters of adininistra- 


s er qe circumstance which may~ be properly 4 -taken into acéount in” 
en b oes S ' determining . the „question: - of- the genuineness. of the will, 
ot. o but that is about the only purpose- for. which it ie ‘relevant 
TM preas un. ‘such a proceeding;- -and cases are not unknown in the 

MEM E - reported decisions. where. probate or letters of administration 


D 5 eee? testator. Their Lordships . ‘referred: tò: the said case - of. T. E. R- 
m 3 E 4 ^el Cal.707. (B) - ‘and’: the- 'case- of; " Khagaswar Sarma. V. 
-00O o Someswar -Bhāttaċcharyā, 33 Cal LJ 3827 (AIR. 1921. Cal’ 
- T Ac (7 7334y (J). That being ‘the. position, I am. dearly- of . Opinion 
SC S = that the Contention of. Dr.: “Sen ou must. fail. o on: ‘both: 


- a - tes det: 


pus - these. grounds: 15 : 

Qn e ~ dee 07 a Ty NO. other point’ iiid by Dr: ‘Sen Gupta: PB 
Sp o ud aa (8) - : The result, . therefore; is that’ the appeal fails andi is 
pe xdiümised with: costi the hearing ` fee being ` assessed - at- five 


QST os gold mohürs.. ^. . : Bee m 
"X 200.0 o $(»). No order i is necessary on the idein." xn et 
gc WM NE MEAS - (10)  Before:concluding our judgment: we-Should express - 

ET PLE ` our gratitude for'the assistance which Mr. m has: given. to: 
ps Se 1x the Court in this sapped. (s Ld b m 

x i f U i =- l Be eer / 2 7 S i E ac rå i = = | we 2 
1 - go ie Uh N K "Sen; qr ^ [ agrée. hz UEoeg.du e D c ud 
: " . DL EC : Appeal dismissed 
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.STATEOF WEST BENGAL — 7 


Suit pm the Governmen? of West Bengal for the recovery of price 
of bone meal after partition of India. The main question being whether the 
supplies, were made by the plaintiff to the Government of West Bengal 
within the meaning of the Indian Independence Order 1949 and if- so, whether 
the claim” is barred by Limitation— Whether fraud affected the period of 
limitation: - P e. 


deemed S RENE n P Province of Bengal and 
were for the exclusive purpose of the province of West Bengal. _ 


- Held... „further that the claim was barred by ` Limitation as the 
plaintiff could not prove that he was kept from ihe knowledge of his right 
by a Fraud. 


The Judgment of the Court was as follows 
-@ 

5 A N. Roy, J. - This suit has been instituted by- the ii 
against the State of West- Bengal for recoveryof Rs. 31 .450/- with 
interest in respect of price of Bone’ Meal sold and. delivered 
between the 2Ist:June and the 3rd July, 1947 to the Govern- 
ment of Bengal;: as it was then constituted. The plaintiff's 
case is that by letter, dated the 7th June, 1957, the - Fertiliser 
Controller, ‘Government of Bengal requested the plaintiff 
to. supply to him 600 tons of Bone Meal at the plaintiff's 
Mill or -Godown-as the rate of Rs. 115/- per ton:-or suoh 
other , rate “as-the Government of India might finally decide. 
Between 2lst-July; 19477 and the 3rd July, 1947-the plaintiff, 
in pursuance “of the aforesaid request, supplied to thé -Govern- 
_ment of vir as it was then constituted, 185 ‘tons of -Bone 
Meal | ` 

The d “of the Bone Meal was ultimately fixed by the 
authorities, at Rs. 170/- per ton and the State of Bengal in 
the Directorate | of Agriculture; ‘paid to other suppliers of, 
similar Bone Meals at the rate of Rs. IN per ton: m any ` 
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H event, the plaintiff claims Rs. 170/- per ton, às reasonable 


price. m pet e. 
. The plaintiff's further case is that the plaint#f submitted LÀ 
bills in the year 1947. Since 1947 the Application Committee 


- "for Investigation into claims against -the former Government” 


of Bengal, had been: considering the’ plaintiff "$ claim in respect . 
of the said supply but has not passt the end 8 „claim for 


.', payment.. 


By letter. dated the 14th November, - : 1951, the State of < 
West Bengal, according to the plaintiff, admitted the validity 
of the plaintiff's claim for the süpply of the said Bone Meal,- 
but wrongfully sougkt to apportion liability for the same to 
the Government of East Bengal. According. to the plaintiff; 
by letter dated the 24th September; 1953, by authorities of the 
defendant State,-for the first time disclosed to the plaintiff 
that - the said Bone Meal had in fact been utilised by the 
- defendant and that the same -had been. received by the - 


| . defendant. In paragraph 12 of the plaint, the plaintiff states 


that prior to the receipt of. the said letter dated the 24th 
September, 1953, the plaintiff had no knowledge nor any 
means of knowing where the .said Bone .Meal: delivered at 
its godown had been taken or how tlie same -had been 
utilised. : 


The plaintiff, -in panai 6, 9, 10 and 13 of the plaint ' 
states that in August, 1947 the liabilities of the Government 
-of Bengal, as then constituted, ceased to exist and the libilities 
of-thé said Government dévolved by Statute, upon the then 
Province of Bengal: . By reason of the provisions, of the Indian - 
Independence (Rights Properties and Liabilities) Order 1947, 
in respect of.claims arising -prior to the partition of India in 
` 1947, the right of action of the plaintiff as to whether against 
the Province of West Bengal or against the Province-of East 
Bengal, depended upon the purpose for which the Bone Meal 
was ordered. The purpose and or use of the Bone Meal 
was well known to the Province of West Bengal, its Successor- 
in-interest, but they concealed the same from the plaintiff until 
the. 24th mo 1953. 
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The plaintiff states-that the authorities or servants of the 
defendant by referring to an inapplicable provision of the 
Indian Independence (Right Properties and Liabilities) Order 
"1947 and withholding information as to the purpose or ube 
of the said Bone" Meal, fraudulently kept from the plaintiff 


the knowledge of the same until the plaintiff's recepi of the/ 


letter E the 24th PE er, 1953. 


In paragraph 14 -of- the plaint, the plaintiff states that the 
. plaintiff supplied the shid Bone Meal to the authorities in good 
faith, not intending to do so gratuitiously and the defendant 
bad the benefit of such’ supply. 


Hence the plaintiff sues the defendant ,for Rs. 31.450/-. 
In paragraph 15 of the plaint, the plaintiff states that no part 
of the plaintiff's claim is barred by limitation for reasons and 
circumstances set out in the preceding paragraphs of the 

plaint, : ; 

The defendant does-not admit paragraphs 1,2, 3, 4 and 
5 of the plain save that the plaintiff submitted certain bills 
to the Province of West Bengal. The defendant admits that 
the plantiff’s claim is under consideration by the Application 


Committee. The defendant denies that by the letter dated . 


the 14th November, 1951 the defendant admitted the plain- 
tiff’s claim or that the defendant wrongfully sought to 


- apportion liability to the Government of East Bengal. With 


regard to the defendant’s letter dated the 24th September, 
1953, the defendant craves reference to the letter and denies 
that the defendant disclosed to the plaintiff that the Bone 
Meal had been utilised for the défendant or that the same had 
been received by the defendant. The defendant further denies 
. that it had any duty to disclose the purpose or use of the Bone 
Meals supplied by the, plaintiff and further states that the 
plaintiff well knew' the purpose and or use of the goods 


supplied by the plaintiff. The defendant denies the validity of `. 


the Notice under section 80. The defendant also took the plea 
that the plaintiff's claim was barred by limitation ane ics 
court had no Jutisdionon. to try this suit. 
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sir- Oik n 2 The following issties were. e. früinéd = d A 2m OE 
JO 9588 0 007 : 
ooo X Did the plaintiff süpply: to the Goieminént of Bengal 
Mt 185. ibaa of- Bone. Meal: T n Ere uus loe aha "d 
Cu E Ep “Was. the. ‘price, “of the 'said dood: fied: ‘by ie author, —— 
oy Be : “ties concerned at- Rs. 170/:per tón: 12 pum d qup m e 
É A, N. Roy, i no x Were the: goods applied for. purposes of the Sgt t, 
oe URS .ment of ‘West Bengal? ` E -.. UR Pg c ni 
Eos ;4. Did the. pli a the- gpods in: good’ faith iot? 
dde ining to. do ; 80 ‘gratuitiously aid did: the. defendant. enjoy: 

: "benefit of such:sipply ?-~ oe zm or "- Eon = 
n^ T ml * var ‘Is the plaintiff's ain bárred by. limitation?’ ue - ae 
de IE pa a 136. ` Is.. ihe: :Nofice. under séction 80. of. the Code: otéiyi - 

f - Prodedüre ,vàlid. and. sufficiant f; V : CANT = 5 d NEN f: 
ie E EA “Does: the: plaint as. irand” ‘show that this. Jota "e 
aoe ee r- Jurisdiction, to: “try the suit? 7 15-0 o nui E pu x 
px hpc ee "Té what felie£, if: ahy; s 5 the plant entitled? S = uh 
B P > E DS p oN behalf of the plaintiff: “Ezekiel Hyam. -Levy wae cramined a 
a “He. stated that the Boné Meal was: Tequired by the. Agricultural 
E. SAL * “Department: In -Q 9, he* stated.’ that.he, was: told by i all.the < 
x “Government officers "that the "Bone: Meal was. -to7bé -used. in: - a 
A A " Rast-- “Bengal ` Taóstly.. The "witness proved" the: ‘letter dated. m 
a an "the 14th. September, ` 1953“ "ahd- Stated’ that . prior , to receiving.” . 
TNAM thé. ‘letter, lie -was “given: to- -undérstand- at: interviews. ‘that ^ - Soe 
OU PM the: ‘price. of. the- Bone “Meal would: be’ “paid by" the: ‘Goverii- :; . 
l : ; ment of: West- -Bengal.' But: “after the “receipt. of: -the ` Tetter,- E - 
FM the? "witness : tihderstood > thai". the -price would. be’ “paid. bye, 
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` the ` - West ` ' Bengal Governnient.; The: witness in 'Cross-examina- 
tion Stated . that he. joined the .héad. office. in- the. “month . Of :. 
September; 1957 ‘and. the gentléman who déalt- with the supply ; 


*- was, one Mr. Zachariah... - The’ witness . also ‘stated - ‘that ‘the ~- ~e- 


-letter ‘dated the 25th June, 1947; ‘from: the Fertiliser - NEN: x ^s 
Directorate of Agriculture to the Transport. Officer, Directo- 


at 


. Tate. ‘of Agriculture“ ‘asked: thé Transport “Officer :to o -arrange. * 4 
cto, move. 720: ton. Bone. -Méals ‘from: the: *godown of: thé; 
"plaintiff at: Pagaldanga to various Seed: Stores mentioned dn 


A the” letter." The: ‘various: Seed ‘Stores -mientiotied in" the letter . X s 
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are in ike districts ol Myménsingh, “Chittagong, Rangpur” aid 


_ ofr. places. mede are now. all-in East: ‘Pakistan. 


M Ln. q 29, CE and: 31 Mr“ Levy“ im Gross- examination 


- stated that the letter «lated - "the, 24th September, 1953 was 


i understood: by. him as meaning that the West Bengal 


; Government was to “pay money for:- the suppliès.- With . 


regard to the ` ‘letter, the witness indicated that because the 
_ Government. of West. Bengal Wanted information. in . that 
“letter, that was. indicative of the fact that ‘the payment would 
be made - by: the: West: Bengal Government. - In question 42 
kaos the . witness again stated that his interviews. with 


"A. N. Roy, J. 


. the Government- of West?“ Bengal. gave dim: the impression S 


- that the defendant: would pay for thé supplies." in. question 
- 46, - the. ‘witness was, -asked whether the plaintiff had written a 
jeter. to.the Chief Minister, Eastern Pakistan- for- payment 
„and the witness answered . in the affirmative. - --In Q. 50 the 
- witness sajd that the ‘plaintiff ; $nade- deinand of the Government 
of East- Pakistan for- “payment. - "rz d^ zu 


` COn behalf’ “of. “the plaintiff “Hrishikesh h Mitra, Supervisor of 


the plaintiff was examined. He worked at Pagladanga Bone . 


Meal. . He stated that the deliveries were: made. at the godown 


by issuing: "gate pass. ` Thè- witness proved gate passed Nos: . 


455, 456,-457. and- 461, -469, 470 to 490, being Ext. Bl. With 
reference to gate ‘pass No. 479, the witness stated that the date: 
"shown there is the 2nd. July, - 1947 and gate pas} No. 480 to 

490 also bear the: ‘dated 2nd J uly, 1947: - There was.ro cross- 
examination ón.the point. that deliveries had, been as by the 
-plaintiff t to the Government at the plaintiff Ig: godown. . 


Netai ‘Chand Laha, Invoice "Clerk ` of S. Curlender: was 


examined. He stated that Curlender & Co. ‘supplied Bone Meal 

to. the Government of Bengal in 1947 at the rate of Rs. 170/-, 

per ‘ton. The witness proved . -Bills Nos. 93, 94, 95, 96;. 98, 100, 
- 101, 102, ànd other Bills. - The witness further proved that 
.. payment was made at Rs. 170/- per ton for ‘such Supply. by S 


~ 


: Curlender &-Co. to the Government of Bengal. The witness 


' stated that the rate of Rs. J10/- per ton -was- under contract ` 
"between Curlender & Co; and the Government of epe = 


"procedure of the-Application Committee. . ~- ^. 
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On behalf of the defendant Manindra ' Prosad Bagchi, 
Transport Assistant, was examined. He stated avith reference to. - 
the letter dated the 25th June, 1947, that fhe Bone Meal - 
referred to in the letter was sent by the Government to several 
places which are now situated in Eastern Pakistan, The witaéss 
also ‘stated: that Bone Meal was taken delivery of by ‘the: 
Government from the godown of the plaintiff amd was. there- ` 


after given to the Transport Oficer. “The witness: further stated .. 


that the documents for the 700 tons of Bone Meal were taken. - 
by the Bast Bengal Government on the -occasion of partition. 
The witness stated that the letter dated the 25th June, 1947, : 


was .a programme for the purpose of distribution sent to the* - 
` Transport Officer,and : such distribution. was at the discretion 


of the Transport officer. In Q. 26, the witness stated that the 
Stock Book would Shéw all the distribution at places in West 
Bengál as well as in East Bengal The Stock Book, the witness 
said, had been taken over by the Fast Bengal Government at 
the time of partition.” In Q. 41, the witness stated that the 
goods taken delivery from Curlender & Co. were also sent to . 


different parts of- East Bengal, ` now , zB in. Eastern ; 


Pakistan. 

On behalf of the. defendant `  Radhika- Mohan ` Sanyal, 
Personal _ Assistant to the Director of Agriculture, was ` 
examined... -He has been working in that post since the month 


of November, 1952. The'witness stated. that with regard’ to 
the letter dated’ the 24th September, 1953, the goods were 
r supplied to the Government of. Bengal, as it then was. In 


cross-examination, the witness stated that the Directorate of 


- Agriculture ` wanted information for its own purpose. The 


witness also stated that the letter dated the 24th September, 
1953 was drafted by him.. He was not ‘conversant with the 


-— 


. The- tWo main questions in this suit are, ‘whether the Applic: 7 


, were made by the plaintiff to the Government of West Bengal 


within the meaning of the Indian -Independence (Rights . 
Properties and Llabilities) Order 1947, and if. so, - whether the 
claim. is barred by limitation. - 
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. Mr. De, on behalf of the plaintiff stated that the plaintiff 
relied on :sec. :18 of the Limitation Act for the purpose of 
saving the limitation. Sec. 18 of the Limitation Act enacts 
that where any person, having a right to institute a suit, has by 
means of fraud .been kept from the knowledge of such Tight 
or- of the title on which it is founded or where any document 
necessary to” establish ` such right has been fraudulently 
concealed from him, the time limited for instituting a suit : 


i (a) against the person’ ‘guilty of the- fraud ór accessory 
thereto, or 


- 


m (b) against any person claiming to him otherwise ‘ign 
in /good -faith "and for a valüahle eonsideration 
*shall be computed from the time when the fraud first 
became known. to the persÓn injuriously affected 

«thereby or in.the case of the concealed document, 
when he first bad the means of producing it or 

J compelling its production.” 


- 


The. plaintiff’s.case-is not that, a document necessary to 


establish the plaintiff's right has been fraudulently concealed 
from him. The plaintiff" s case is that the plaintiff was fraudu- 


lently. kept from the knowledge of the purpose or use of the 


Bone Meal until the plaintiff's receipt,of the letter dated the 
24th September, 1953, and further that the purpose of use of 
the Bone Meal was well known to the province of Bengal and 
its Successor-in-interest, the defendant, but they concealed the 
same from the plaintiff until the 2n September, 1953. 


ds my view the langnage of section 18 makes it abundant 
ty clear that what has to be proved is that a person having a 


right to institute a suit must be aware of that right. Jt is the right. 


itself of which the plaintiff must be unaware by fraud practised 
orf him before the plaintiff can invoke sec. 18 of the Limitation 
Act. Paragraphs 6, 7,8, 9, 10, 11, 12, & 13 are attracted by the 


` plaiütiff to invoke section 18. These paragraphs plead that the 


plaintiff did not, until the 24th September, 1953 z know, the 
purpose or use of the Bone Meal. The question’ is whether 


the plaintiff had thus- ‘been, by means of fraud, kept from the, 


knowledge of the plaintiff's right to sue. Paragraphs 13 of the 


E 


- 
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2 a = "pláint. E states. ‘that ‘the purpose or use "Gf the TUM had. 
oo. ips. 02 been fraudulently withheld: "Theie:is no;proper.pleading that. - 


uic yon D thé  plaintiff*s- Tight- ‘to sue. “had - _been fraudulently. Withheld: 
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* 


What thé plaintiff. pleaded: is | that. the plaintiff's d s-right « of action: nee 


z EU : whether against- ‘the: defendant’ of the pfovince of Bast. Beagal. 7 

.* -y f. Bengal ~: depended upon. ‘the’ purpose: for which. the’ goods: had. -been. . 

: zÀ T ordered. On behalf- of. the plaintiff iti is* argubd.. “that: sich i 
pee es “> purposé. or use 5 ‘should: have bedn disclosed. by the Goverinent 
" ] - 2 WE and that. such’ purpose“or, use. was’ ` digclosed by the: letter. dated 
ac E . the 24th Septeniber;. 1953. : “Tn my. view: there, is rio. duty cast on’. 
d E" a the Government tox disclose’ ‘the purpose: ‘or use of the: goods? -. 
es 0 ` The purpose. or- -use-is a question. of fact which the. ‘supplier of- 

EN 5s ES 5 aa the: -goods-knew . at. the time. of. the Supply? NE d E: EN MERE 
7 Let ~- Thes letter" in question. says- that ' “iir cónnection: with - the l 
Aca " quit. ‘of the plaintiff's bills’: for supply of Bone “Meal. “during 2 

DU d m — pre-partition days to-the: -Ditectör- of - "Agricultüre;. West: “Bengal sl 

CUT H = : “the following. informations: ‘até: ‘needed. = An- argurüent -WAS : ` 

o UEM E: extracted: from’ the. Words “for: ‘supply to the- Director - of'Agri- . 

Ec d m "d uw 'Gulture; "West Bengal" as informing. the: plaintiff. for the first: l 
DOM a LL -time that. the goods were. for purpose. or. use of the :defendant. "M 
a" CE Er ` There is rio: office of. Director- of ‘Agriculture, . West Bengal; a 

pL F before the. partition: -- - Suppose the words ‘Director of of. Agricul- - l 
NW A E hire) were . deleted: and the. ‘letter. read with -thè words “for-- - 

ME oA, - supply, to- West Bengal";could it thën be:treáted-ás poss d 

A: gane S - that supply. was. for-purpose.and use-of- West Bengal: J-In-my i 
dE PU E -opinion- fhat would bé-- introducing. new "words. in ‘the. letter ^ : 

pu S. ae . when such: words - ‘do not-oceur. : “Furthermore, -the- fallacy’ Of s 
he ts = ac a . the argument-lies i in equating. he word: “supply” ith the. "words" + 

uu d k m "purpose: and use". . ; s DARAN I ANE Y dos ss n 
D -. it “Another “argument. ^eWwas "advanced, with- ra -to the .- 

LP. Pa Acl “word: ‘audit’. - Since the word: ‘audit? „was “used; it “was "arguéd - 
= 2s ee M -oñ behalf öf the plaintiff. that lie: Government . _of West ..Bengal / - 

Su ew cod V Us woild “only audit - for: the - Purpose: of. payment and therefore, - A 
Pe eet Es i NES "the. Government admitted “the - “liability. ‘to. pay. ‘and. thés letter T 
Bom 2E ex .. 2+ of .the-24th September, 1953, for the first time: disclosed to’ the - 

i a : "plaintifr that the defendant: was- liable to pay. - In ‘my. view the ` 
ee wos, ae - word: “audit? - - does mot ; mean. any- admission. of "liability" to pay.- 
WEM 28 ~ Süppose | the: letter- could be. treated - as à: liability: to: Py: Um 
gore - - F 7 c n am 2 E ux a a E . UE a e Ai of e 
Pica. mo ue Mull ct mu 

se, ee ^7 cua oa ee ne we Lm qc tcu Ra We E ; 
RE " e v MUN WES E ~ uo onus. pe : 
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Law it could not be so treated because the Governinent would ' Civil 
not be bound by any assurance to pay unless such assurance Y 1957 
were made on” behalf of the. Goverment in „accordance with , T cde 
Agticle 299 of the Constitution. - EM ' Co.'Ltd. 
| ^ State of West. 
"Next there is the question oe the plaintiff 's right to sue Bengal 


has, by means offraud, been. kept from the knowledge of the 
plaintiff. The only pleading ,of fraud is in paragraph 13 of 
the plaint. .It is „well settled that general allegations of fraud 
do not amount even to*an .averment. The^ plaintiff submitted : 
bills for the goods on the 4th July . 1947. On the 18th 
, November 1947, the plaintiff wrote to ‘the office of the Appli- 
” cation Committee, Writer’s- Buildings, ‘Calcutta and asked k 
for payment. The plaintiff. on 27th January 1949 sent a 
reminder for payment. On the 12h September, 1951, the 
plaintiff wrote to the Chief Minister, West Bengal for 

| securing payment . and sent a copy. of the letter to the: 
Chief Minister, Eastern Pakistan. : The plaintiff, on the- 21st 
November 1951, wrote to the Chief Minister, East Pakistan; 
asking for payment. The plaintiff in 1952 addresséd letters 
to ‘the Application Committee, Government of West Bengal; 
asking for payment of the plaintiff’ 's bills. Under ‘the cir- 
, cumstances I do not see.as to. how the plaintiff's rights to sue 
for the bills was by fraud or at all withheld, from the plain- 
tiff. The plaintiff was fully aware of its rights: and was 
actively pursuing the same. In my ‘judgment there is no 
proper pleading of fraud, nor is there any material to suggest 

/ that the plaintiff was by fraud kept from the knowledge 
of the plaintiff's rights. 


‘ALN. Roy, JÀ. 


In order to succeed on the question of limitation the 
plaintiff has further to prove, as I have already indicated, that 

. the. plaintiff was by fraud: kept from the knowledge of its 
right to sue. Asf appreciated. the plaintiff's ' argument it 
js this :—the plaintiff's right ` to sue includes the right to sue 
the proper defendant. In my. view the fallacy of the argu- 
ment is to equate the right to sue with the suit itself. "The 
right to sue must exist before ` the suit is instituted. All 
that the suit‘ ‘does, in Iny opinion, is to determine a persori's 
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right. Or claim before. the institution. of the. suit, to be valid. 
_ By such determination in the’ suit. the right Or. claim: -of ‘the- 


-- plaintiff is held to be a- valid right: or claim. Suit. or action | 
Vs. is a. mere procedure. . Furthermore in my. viw choice n 
Siats ofWest the defendant or: framing óf the suit is a meře procedure | 


ALN Roy, J 


for, enforcing the: plaintiff's right or claim. The right to'sue 
the defendant must exist before the suit is instituted. ' “In. this. 
' case, the goods were. supplied toe the. province of Béngal, as. 
vit then was, before. the’ 15th August, 1947. The plaintiff's 'S 
‘tights arose on. the supply of, the goods to ‘the said province: 
of Bengal and were complete! by delivery . of the Bill on the 
4th July, 1947; “and me plaint n was E aware ‘of such 
rights. . he ov E Ls 


The liability. of the Province’ of Behgal, as it then was, has 


been supplied anid): the contract Was executed. '- Even if the 


. contract had remained éxecutory, it would. have made no 
, difference. - The: ‘Supreme: . Court -has held, in. the ‘case: ot^ 


Union n of India. Vs.. Chamanlal Loona, & Co. as follows. : a 
| “Tf the : contact has, been fully and completely per- | 


ES under. the contract. is likely to arise. If however; 
/^, ' the contract is:one in which the consideration is 
IU side. and outstanding liability on the other... 


. Therefore;. plaintiff's rights had been jcontplsts- and there 
was a mere outstanding liability on:the part of: the- province... 


| been determined by the. Indian Independence, (Rights, Propeities | 
. and. Liabilities), Order 1947.: The plaintiff's. rights had. acorued - 
‘before the 15th August 1947, ,because the goods had already 


^ 


executed on one ‘side, there will bé a right on. one’: 


of Bengal, as it. then was. Whether the liability of the Province . 


| of: Bengal is the: liability of the, Government of West- Bengal. 


-or of the Government of East Pakistan is entirely a different 


- 'question. The. question of liability under the Indian Indepen- ` 


dence Order, in my. opinion, cannot ` held to have kept 


— 7 


formed, no quéstion of any further rights and liabilities | 


from. the knowledge of the “plaintiff its right to sue. The. 8 


. plaintiff could even before the 15th. August, 1947, have. insti- . 


tuted. a suit against the then. TIONS of, — because. > the : 


$ 
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plaintiff 's right to sue had Juei .ón submission of’ the 
' Plaintiff's Bill dated the 4th' July,” 1947. The plaintiff. knew 
` tĦen what thé’ plaintiff’s ' rights Were. If in that case the 
| liability was that of the Province of Bengal, the suit could be 


continuedrby the appropriate Government which succeeded to 


such liability. If ib were the liability of the immediate,’ successor, 


province of. West. Bengal, that Province would have continued ` 
‘the ‘suit or if it were: the -liability ..of the Province of East ` 
; Bengal - that Province ” would ‘similarly have, continued the `` 
suit. T ani of opinion that the plantiff cannot invoke in aid | 


sec. 18 of the Limitation Act, for the. only. purpose of, its 
| uncertainty as to whomnit. would sue. Ordgril Rule 7 of the 
. Civil, Procedure Code enacts that when the plaintiff 'has any 
doubt as to the person from whom he is entitled to obtain 
redress; he may join. two or more defendants in order that 
the question as to Which of the defendant is liable and to 
whatextent, may be determined as between all, parties. This 


isa provision which resolves ‘conflicts “of the plaintiff. The . 


doubt in the plaintiff's mind as to who is liable is'no, part of 
the plaintiff’ ’s right.` Doubt is no part of the, plaintiff’s rights. 


n Furthermore there is a distinction "between right and exercise 
of rights. What has happened here i is that the plaintiff knew 
its rights but failed to exercise such rights by instituting a suit, 


"and by choosing. a defendant. 


For these reasons, I ám of opinion that theres is NO proper 
‘pleading ‘that ‘the plaintiff has been, by fraud, kept from 
_ a knowledge of the plaintiff's right to sue. <I also hold that the 
„plaintiff has not proved that the plaintiff has by fraud been 


- kept from the knowledge of the plaintiff's right to: sue. "1n my 


opinion the plaintiff's claim is barred by limitation. 


. With regard to the question of liability under the Indian 
e P ia (Rights, Properties’ and Liabilities) | Order 1947, 
it has to be determined : in "accordance. with provision . con- 
tained i in Article 8 of the; "Order, whether the liability is that 
. of the State Tof West Bengal -or of Eastern Pakistan. At the 
` outset I shall repeat that: the- goods. were. delivered by the 
plaintiff to" the province of "Bengal, , as. it^ ‘tien’ was, at the 
plaintiff's. godown at Pagladanga': which: is situated in the 
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province of West Bengal. The property in “the goods passed 
on delivery to the- then’ province of Bengal. The. goods were 
thereafter at the disposal]of the then province of. Bengal | 
and were distributed by the province of Bengal to the 
-different . parts of the then province of Bengal. The question 
for determination: is whether the contract is for purposes 


. . which às from the. appointed date, to wit, the 15th August 
| 1947, are exclusively purposes of the Province | of West 


Bengal or its Successor. - 


The Supreme Court in this: decision of Union of ‘India 


. Vs. Chimanlal Loons' & Co. has given the proper "mean- ° 


ing of expressione *a contract for the. exclusive purpose, of 
the Dominion of Pakistan." ' There Lordships have approved 
.the^test laid down by thë Chagla C.J. in the decision of 
“Union ef India’ M. ios: ud xL ioc The testis as ? 
follows : 


s “Tt. is, clear, T the lingue used in "article 8 
. that the test ‘to be. applied with regard to the con- 
..'~, -tractis not whether the contract was for the purpose 
of the Dominion of Pakistan at the date when it 
l was made. . >` ; 


Ex. hypothesi that test is dais inapplicable. AH 


T ' contracts contemplated by. Article 8 must ‘be 


_, contracts "which: were made in undivided India 
by the Governnor General. in Council. - The test 
TE that must: “be supplied, is an artificial test „and the . 
t. „test may be either, -if the contract had- been entered, 
_ into on.on August 15, 1947; whether it would have 
_.been ‘a contract for the purpose of the Dominion 
of Pakistan, or if the Dominion of: Pakistan had been - 
| in existence when the contract was entered into, 
‘whether it would have been a contract for the pur- 

“poses of Pakistan.” is 


In the case before the, Supreme Court the cada were 


“delivered to the Manager, Military Farms, Lahore. The 


contract was signed by the Assistant Director of Military Farms . 


, OD behalf ‘of the Gogamen of India. . The location of. the 
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“Farms was “the decisive factor in that case. , Their . Lordships 
held, that the purpose of the contract was to supply fodder 


«fo the Mangeer,. Military Farms,. Lahore which farms were 


purpose of Pakistan. 


in Pakistan on the appointed date. “The contract was there- 
fore exclusively for the purposes of the Dominion of Pakistan 
as the purpose of the contract, and, n ultimate disposal 
of the góods wére two distinct things. .. The purpose of the 
. contract: is not determined" nor modified by the ultimate dis- 
. posal of tbe goods supplied under the contract, nor even 
when the powers of control exercised over the goods after 
. the contract had been performed. In the Supreme Court case, 
‘dp argument was advanced that there were a possibility of 
the goods being sent from Lahore.to other parts of the then 
India, which have since become parts of the Union of India. 
| The-possibility of disposal of the goods from Lahore to other 
„parts of India was negatived as a determining factor and it 
was held that the contract in that case was for the exclusive 


/ 


"Applying the test and also on the iei of the case before me, 
I hold that tho°goods were delivered to the then province of 
Bengal ata place which is since within West Bengal. That 
fact coupled with the passing of the property in the góods 
to the then province of |Bengal, in- my opinion, conclusively 
establishes that the goods were for the exclusive purposes of 
the province of West Bengal. 

"The plaintiff had also claimed under section 70 of the Indian 
Contract. Act,- In my opinion that -claim is neither properly 


pleaded nor proved. There is no pleading .for compensation . 


under section 70. Furthermore, under section 70>compensation 
_ or reasonable value of the goods is a question-of fact. There 
is no' proof.as ‘to’ what the reasonable value of the 
goods would be. Finally, I hold that there is no application 
of sec. 70" of the Indian Contract Act in as much as the 
Court: of ‘Appeal had held in the case of Ram Nogina, Vs. 
Union-of India (1) that where goods are delivered pursuant 
to a reqnest sec. 70 does not apply. The plaintiff's case is 
‘hete that ‘the. goods - were delivered pursuant to: a request. 
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Théréfore i in my ‘pinion the plaintiff fails ón sec. . 70 of ` the - 


"3 


Indian Contract. Act." is E 


"There is.a short point namely the price of the boods whether“ 
it is at the rate of Rs: ,170/-. per ton. ` Thee evidence before. me 


_ shows that the rate. of Rs, ‘170/; per ton was fixed i in the case of 


Curlender: & Co., under a contract. ‘There, is no evidence 


befote me that the authorities fixed the rate of the plaintiff's P5 
. Supplies | at Rs: 170/- -per toni Furthermore, itis a question of _ 
. fact whether. Rs. 170/- would be; a reasohable price. 'Í have no ` 


evidence béfore me to come tó the conclusion that Rs..170/- is 


t x ZUM 
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On behalf ‘of tie defendarit. it was riui that the Rotice 


e Sec. 80 of; the Code of Civil Procedure is not valid 


inasmuch as the notice dated the 7th: September, 1955, at «page 


42 of Ext. A-gave the particulars of supply of Bone Meal as 


on the 21st June, 1947; 23rd June, 1947, 1st July 1947 and 3rd 
July, 1947. ` The. evidence of Hrishikesh Mitra on behalf. of. 


. the plaintiff slows. that the goods were delivered by the 2nd `- 


July. 1947. In my opinion the discrepancy between the. ;date ` 


2nd: July 1947 and 3rd ‘July: 1947 is a trifle. In my opinion `` 


- 
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‘the notice. under. 'Sec.' 80 is. not’ invalid on that ground.- The | 


notice under. Sec. ' '80 was also: ‘attacked as. invalid on the ground ` 


that paragraph 13 of the plaint which alleges that the autho-: 


rities or servants: of the defendánt fraudulently kept from the -` 
plaintiff the knowledge - of the. purpose - or.-use ‘of the Bone: 


' Meal was not alleged i in the; notice. under Sec. 80. In my view: 
um that is a sound point.” _ Fraud is: a part of the. cause of action.’ 
` The notice in my opinion should have alleged fraud which 1s 


pleaded i in the; plaint. 'I^ am, therefore; of ‘opinion that the: 


t 


notice under sec. 80 is invalid. on that ground. 


Thé last point, which. was Sand befoig me, is that the 
plàint as framed’ does not'show! that the Coutt. has | Jurisdiction : 


to.try this suit. . The plaintiff has not obtained any - ‘leave under 
clause 12- of the | Letters. Patent. The plaintiff doés not plead 
that ‘the, whole cause of action has arisen within the Jurisdiction : - 


‘of this: "court. - As & matter of fact the plaint ‘no ‘where pleads 
mee any Que ‘of the: alleged. cause: of action arose within the 
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| Jurisdiction of this court. Tt was contended E me’ that 
the State of West. Bengal: resides within the jurisdiction of this 
' Court and T.should take, judicial' notice 'of 'that fact and: come 
‘ve. the : 'concltsion . that the defendant resides within the 
i jurisdiction of this court and that the suit is. 'competent. I am 
unable. to accept that contention. -Tt is as. well settléd that neither 
the Union of India nor any of the States carries on, business 
Or “resides and the Government does not: reside at: its seat of 
Government. The suit therefore. fails. ; my | 
` l'answer the issues ag follows : — à "- > 
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- APPELLATE CIVIL - a yu 
Before Mr. K. C. Das Gupta and Mr. U. C* pam 


-I ~- 


(Cv 27. HRIDOY KANTA . v v C 


i ; | Vs. e , "M 
a JOGESH CHUNDER . pu da 


pecs of due diligence -Order 41 Rule 4— Discrétionary" Power under 


~ 


' Order 47 Rule 7 —Review prayed for under Order 47 Rule 1—Review if may 


be granted if other sufficient reasons are shown. ` i " 


Held.. . ... Though Clause (b) of ‘Order '47 “Rule '4 ‘does ` not contain : 


the expression ‘EXERCISE OF DUE DILIGENCE’, they should be read : 
` into 'clause(b): by implication. Without such importation tbe réquirement 
of the exercise of due diligence in-Rule 1, ordered? becomes nugatory AER 
1946 Cal-530 Full Benfh distinguished. 


Held further...... That discretionary power of a court which s subject 
toiappeal to higher court of law implies judicial discretion and such discrétion 
is to be exercised in accordance with the well-recognised principles ‘Of law: _ 
. Held further...... in a case of Order 47 Rule 1, the party must‘ prove 
. that he exercised due diligence for evidence not’ originally produged—If he 
does not, the court may take him as NOT-EXERCISING due diligence and 
reject the application for review. If he does not allege ‘other sufficient Reason’ - 
in his application, he cannot depend upon that expression or fall back 
upon it. Cases-referred]to LL.R. 45 Calcutta-page 0.26 C WANT. 


For  appellants--Mr. H. Sarcar. i 

For defendants—Mr.-A. Mukerji. © 0, e 

"Tbe judgment of the court was delivered. by Justice R. C;Des Gupta, 

` K. C. Das Gupta, J :—This'appeal is againstan order grant- 
ing an:application for review ima partition suit after the judgment. 
had been delivered‘ and: preliminary decree had been made ori 
the: 27th September, 1955. The application for review -was 
made on the 13th October, 1955. The ground ürged was that 
'the applicants, defendants Nos. 1 and 2 in the suit, had dis- 


2 covered anventry i in a birth- register showing the birth of a sön 
- of Nishikanta Purkait on the 1st of August, 1924 and that this : 


was new and important evidence which was not after exercise 
of due diligence within their knowkedge and, therefore, could -. 
not be produced by . them at the- time when the gem fas 
passed. ' 

(2) One. of. the Tain’ questions. in: the partition uar 


e- 


r 


whether. on the, 24th March, 1952, when-Saralabala exècuted a . | 


7 
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dna of sale: in ica of the plaintiff as guardian of Kamala 
 Kanta , Purkaits: described i in the: deed as her minor.son, Kamala 
Kanta, was reglly a'minor. It appears that thereafter on the 
th May, 1952, Kamala Kanta himself-executéd a deed of sale 
im favour , of defendants Nos. 1 and 2.. If, Kamala Kanta was- 
really'a major on the 24th March, 1952, his interest did not pass 
by the sale’by His mother Saralabala. If, on the other hand, 
 he-wás a'minor on that, dafe, his interest passed by that sale: 
and' defendants, N Nos. 1. and 2 acquired nothing, by the subse- 
' quent sale by Kamala Kanta on the 7th May, 1952; For this 
reason, the parties concentrated im that case on thé evidence 


.*- that had to be adduced to prove the date of Kamala-Kanta’s 


‘birth. , Or the side of the defendants, much*weight was attached 
to the entry in a birth register of the births of Kamala Kanta 
-and his brothers, sons of Nishikanta Purkait. Three such entries ' 

- Were put'in evidence but while exhibits B/T and B/2 clearly re- 

‘ ferred to the birth of sons of., Nishikanta Purkait, Ex. B, it was 
' found.. showed the birth of a son of. one, Nishi Chandra Purkait 
as distinct from Nishi Kanta Purkait. The learned Judge rejected 

the defence contention that Nishi Chandra, as entered in Ex. 

` B, might be a mistake for Nishi Kanta and pointed out that if 

. Was nobody’s case that, Nishi Kanta was known as Nishi Chandra, 
. that it was ‘the positive ‘evidence of the, plaintiff's.side that there 

, was only one Nishi Kanta Parkait i in Village Mankhanda and 
it was further clear that there were two Nishi Chandra Purkaits 
in the same village and one of them was still alive. . Holding, 
therefore, that Ex: B -did not refer to. the birth of any son of 
Nishi Kanta Purkait, the learned Judge conchíded that it could 
not be held that Ex. B/2 really related to the third son of Nishi 


lc Kanta Purkait The conclusion reached: by the learned 


. Judge as regards the entries in the birth Tegisters was in 
. these words : : : 


» "So the birth registers : as produced by- -thë defence side 
in this suit dó not.all help us in ee ihe riddle.” 
f 
After consiceration of the evidence .on the record, the learned 
Judges came to the conclusion, that Kaniala Kanta was really 
a. minor on the date- of execütion: of the kobala -by Saralabala. 
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In-that view, he decreed the suit in part declaring the plaintiff's - - 
share to be 4/sth of the disputed property. - ° 


(3 The. néw evidence in the alleged discotery, of: whid? 


show that. one son was born to Nishi Kanta Purkait on the fst 
August, 1924. That evidence would undoubtedly he very great 
assistance to the defendants in showing that Ex. B/2 referred 
to Kamala Kanta and consequently in showing that Kamala 
Kanta was a major on the date of execution of the kobala by- 
his mother. ` E Se ue. 


(à This application was amosa *by the plaintiff mainly 
on two grounds, namely, that the. new evidence, alleged to ‘have 
been discovered, did merely show that a child was born to Nishi . 
Kanta Purkait and not that a male child'was born and further 
that the petitioners could easily havé produced, at the time of' 
the trial, this evidence, now sought to be introduced, if they 


had only searched fer it with reasonable care and — 


6 Tlie learned Fudge, who heard the application for re- 
view, ‘has come to the conclusion -that the entry in the birth 
register, said to have been discovered now, shows the birth of ' 
a son to Nishi Kanta and further, that there had been a bonafide 
mistake on the part of the defendants and their advisers and . 


such bonafide . mistake "should not be confused with want of 


diligence. "Though the learned.Judge has not staied in so many 
words that the. new evidence was not within. the knowledge of, 
ithe petitioners after the exercise of due diligence, it is clear that 
he-did think that the-petitioners ‘had been duly diligent and still 
had not been able to -discover this evidence. He added, how- 
~ever, that- even if this’ ground: was not held to be proved, the 
petition would succeed on the ground, of other-sufficient reason, 
within the ES of 0.47, R. 1l Civil Procccuiy Code. 


(6) In this appeal by the plaintiff, the main 1 question urged. 
. by Mr. Sarkar is that there was, in fact, not the slightest evidence 


„before the learned court below to show that due diligence had 
-been exercised by..the defendants or any body on their behalf 


for discovering the evidence. which has now been. found: Quite 


Pd 
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clearly, the defendants and their adviser: were fully conscious 
of the, importance of..the..entries in the birth _ register 
showing the birth of three sons of Nishi- Kanta Purkaii; two 
. Sons elder than Kamala Kanta. They obtained three copies 
of. entries in the birth register, two -of which clearly referred ` 


to births of sons of Nishikanta Purkait while the third- showed : 
the birth of a son of Nishi Chandra, Purkait. The^question, 


that naturally arises is whethér this fact, that Ex. B showed the 
birth of a'son of Nishi Chandra Purkait and not to Nishi Kanta 
. Purkait, could have been discovered by 'the defendants or their 
, advisers if they had been ‘duly diligent: . If the defendants had 
* been foreigners, they might not have fully appreciated the diffe- 
rence between Chandra And Kanta and- might have wrongly 
thought that while the first name Nishi agree, that was suff- 
“cient. The defendants: are; however, ‘not foreigners but belong 
to this coun'ry.and I presume that their, advisers are also natives 
of India.. How they could omit to novice that Ex. B referred 
to the birth of a son of Nishi Chandra and not of Nishi Kanta 
passes my ‘comprehension. The only ‘explanation is that none 
of them cared to read and examine the document. Ordinary 
diligence would, in’ my opinion, have been sufficient to bringing 


home to them the fact that Ex B was really of no’ assistance 
tó them and though, they had applied, for a copy of an entry of 
` «he birth of Nishi Kanca’s son what they had obtained was a 


‘copy of an entry of Nishi Chandra’s son The necessary conse- 
quence .of such discovery would have been to make further 


attempts to ‘get a copy of the entry of the birth of a son of Nishi- 


Karita and.if that had been done, it is reasonable to think that 


the defendants would have got in their possession the evidence ` 


- they now claim to have discovered well. before-the trial of the 
i partition suit. It is interesting to notice that though three 
witnesses were examined by the defendants defendants in sup- 
- port of their application for review, neither of the defendants 
cared to go'into the witness box.nor has any adviser or agent 
of theirs been examined. In fact, nobody has come into the 
witness box to say that they did exercise due diligence and in 
spite of it they could hot discover the fact that Ext. B referred 
to the birth of a son of Nishi Kanta or that after due diligence 
they cSuld -not-have-discovered the evidence which they were 
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now: v: seeking ‘to. produces Mere statement: in an’ ‘pplication 
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. cannot take the place of evidence. Instead. of giving evidence’ 


to show that they had exercised ‘due diligence and in spite of- 


‘such: exercise, had: not ‘been: able to discover the new evidence, 


to persuade the court that there was bonafide mistake and that 


"hey had bonafiede failed, to notice the distictioh bettveen Nishi 


` Chandra and Nishi Kanta.’ As I bave stated earlier, I find it 
impossible to believe that anybody who exercised some amount 
of diligence could have failed to notice the distinction between 
Nishi Chandra ~~ Nishi Kanta,- On the: evidence, therefore, 


page 


a birth register, 


| is showing the birth of a son of Nishi Kanta Purkait, on the Ist’ 
' of August, 1924, was nof within the defendaits’- - knowledge : 


£t 


or-could not be produced by them at the’ ‘time the Ced was 
used after the exercise of due diligence. i 


"(y On behalf of the respondents, Mr. Mukherji has argued : 


that as soon as the „applicants ` succeeded iri satisfying the ‘court 
that the new matter was not within their, knóyledge or. could : 


. not be produced by them, the bar of the proviso in Cl. (b) to ` 
süb-rule (2) of R.. 4-of 0. 47 of. the.Civil Procedure Code disap- , 


> peared and that consequently, where the "court has granted an 
application for review without proof of the. exercise of due dili- 
gence, there. hás been no contravention of the provision of R.: 
4.of O. 47 of the Civil Procedure Code; and. consequently an 
appeal did not lie. + The relevant part of "sub-rule 2), of R 4 
of O. 47 is in- these words : ; 


PE : | “Were. the court is of opinion that ‘he sade for 


deview should . be granted, it shall grant the same : 
a Provided ‘that. . sa e us eves 


(b) no such application: shail be- granted on: the ground ' 
+ of discovery . of-new ‘matter ‘of evidence which the, applicant 
*- alleged’ was not within his knowledge or could not be adduced . 


E by him when. the decree or order was passed or Tade with- ` 


oùt strict proof: of- such allegation,” : D 
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; It is true; as poitted out by Mr. Mules, hat C1. C) docs 
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the applications for | review ‘contented themselves with an attempt $ 
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/ not mention’ the words, “after the exercise of due. diligence". 
P I am unable to agree, however, that this justifies the. conclusion 
the bar of the proviso in Cl. (b) ‘disappears ás, soon as it 
is proved; that the new matter was not within: his knowledge 
oP could not be produced without proof that this was so.in spite 
of the exercise of due diligence. In my judgment; although 
„ the. words, , "after the exercise of due diligence" appearing in 
rule 1 of O: 47, have not begn -repeated 1n Cl. (b) of sub-rule 
Q of R. 4 of O. 47, they, have to be read into Cl. (b) by implica- 
‘tion as, otherwise, the requirement of the exercise of due 
diligence i in R. 1 becomes nugatory. . 3 


- (8) It is helpful to fhention the Observation of Mookherjee 
< J. in Chiranjilal Ramalal v. Tulsiram Jandidas, ILR 47 Cal 568 


at p. 581 : (AIR 1920 Cal 467 at p. ies A); "where his. ——- : 


observed :' 


- 1918 Cal 618 Q) (B), that application for review on the ground 
_ of discovery of new and important matter or evidence owe 
~ be considered». with great caution.” 


"In that case, his^Lordship observed that. the spleen 
_for review . had been granted very lightly.. I am bound to say 
that, in the facts of the present case, it must also be held that 
the application has been: granted very lightly. As Y-havé pointed, 
' out earlier, the learned: Judge: has not even recorded a clear 
` finding tliat there was exercise of due ‘diligence, even though 
. it might be proper to hold that that was the inclination of his 
mind. "The reason why he did not record a clear finding was 


“probably the fact that no evidence worth. the name had been | 
adduced to show that there had been exercise of due ae 


EO! Mr. Mukherji drew Bus attention to certain observa- 
. Hons made by Chakravarty, J. (now Chakrawartti;’ “C. J.) in the 
. Full Bench case of Sm. Sarajubala Guha v. Aswini Kumar, 
50 Cal WN 707 : (AIR 1946 Cal 530) (O The Aoo re- 
ferred to the Full Bench was | 


$ “Whether, when an order granting. an ápplication for, 
' +- ireview is. questioned in an appeal from the decree ultimately 


\ 


“I desire to emphasise - what was said in the case of Nanda-. 
lal Mallick’ v. Panchanan Mukherji, ILR. 45 all 60 : ‘(AIR . 


a 
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passed, the appellant is limited to the ground ‘specified in 


O. 47, R. 7 or is entitled to show that none ef the mods 
` for, review’ as specified in R. 1, existed." . ^ - 2^ 


- That question was answered by the Full Bench i ir the nega- . 
- tive. In dealing: with the question whether the word, “‘appif- 
cation" in Rule 7 of Order 47, should be ` üriderstood. as arene 
_ the order, Chakravartti, J. observed : 


Da ME the judge himself thinks that. his deion should” 
be reconsidered, the exercise ‘of his*diséretion cannot itself - 
be: made the subject of.an attack on the ground of thé non- 
existence of sufficient reasons, but it is liable to question only 


on the ground that some: transgrefsion ‘of jurisdiction . or 5 
` gross. violation 8f procedure happened, as when -the judge - 
! « | granting the applicatiop was not the psoper Judge to do so, 


or’ the application was granted, although it was, barred by. 
limitation or without notíce to the opposite party." 


. F am unable'to agree that- these observations-- -were hani 
to lay down that i in an appeal from an order granting the appli- ` 
cation, it was not right or proper for the court of appeal to con- ' 


aes whether there was any basis i in law for theegrant of réview. 


" (0). Whenever the legislature has left a matter in the dis- 
cretion of a:court and at the.same time has provided for an appeal 


from its decision, in the exercise of that discretion, the’ task of 
the coutt of appeal is not to consider how it, would have exer- 
cised the discretion but to examine whethet the discrétion has 
been exercised judicially, . that is, in accordance with the: well. 


recognised , principles of law. For the Court. ‘of appeal to say ` 


that, if the Judge has exercised his discretion i in.a'certain manner, 


' that is the last Word and there can be no interference, would 


amount to a ‘refusal on te part of the court to do its duty. Even 
though the judge has exercised his discretion, the court of’ appeal 


| . is ‘bound to rerñember that an' appeal has been allowed: by the 


very law which gave the; Judge the power to exercise his discre- 


‘tion. The appellate’ court has to decide the appeal and for the 
_ purpose of deciding the appeal, it has to examine the matter 


carefully to see whether the exercise of the discretion has been 
judicially done, Where, . as in the present case, we are unable 
to dixi anything. in evidence. to justify-a. conclusion- that' 


4 


i 
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there was dads of due diligence on the bunt ‘of the defendants 


Or their advisors, it must, in my opinion, he held that there was 
«Do basis for:the learned Judge’s -order and tliat.in granting a 
nune "has not exercised his discretion judicially. ` 


"(10) As Ihave indicated earlier, the learned Judge did 


further state in pis order that the application for review should : 


be allowed also on the ground of sufficient reason. The ques- 


tion, how the words, ."'sufficient reason," should be interpreted, | 


was answered by the Priyy Council in Chhajju Ram v. Neki, 
26 Cal WN 697 ; (AIR 1922 PC 112) (D) and has often received 


judicial consideration. One thing which, however, appears 


to ‘be clear to me is thit when a party comes to the court and 
asks for review on the ground that after exercise of due diligence 
'he was not able to discover importent evidence which he has 
now discovered and it is;found that he has failed to prove that 
he was diligent, it would, be ‘arbitrary to say that even then -the 
court might give him relief on that basis of other sufficient reason. 
If some: other reason had been alleged, the question would have 
arisen whether that was sufficient. reason, within the meaning 
of Order 47, Rue 1. What has been alleged here was the dis- 
covery of new and Anaan matter after the exercise of due 
"diligence. That,'as I have póinted out above, has not been 
proved. To fall back now on the residuary words, - ‘ “other 
sufficient reason," is in my opinion, entiely capricious and ar- 
bitrary. In so far as the order of the learned Subordinate Judge 
was passed on the existence of other sufficient reason, I have 
` no, ‘hesitation in- saying that this was wholly arbitrary and such 
an order should not be allowed to stand. Even though that 
-~ part of the order might be considered not appealable, it would 


be proper for us to'set aside that order in the exercise of our 
powers of revision. 


~ 


2) I have, therefore, come to the conclusion. that nothing 


has been established in the case on | Which the court ought to 
com Teview .of the .decree. 


^ 


(13) I would,’ ‘therefore, -allow this appeal with N 
(04 U. C. LAW, J. : I agree., 
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m NL ORIGINAL CIVIL IN. NM 
H a P 1 . Before Mr. Justice. P. C. Mallick | | 2! ! E. 
"PADMABATI PAUL AND OTHER PETITIONERS © 
= a EN Vs. » - ES et x 
o | _PANNALAL PAUL ‘AND OTHERS. = | 


r 


: TC MM Actr1940-suit for’ ‘aissoltion of partnership. —order of re re- , 
ference. to arbitration—Order. of arbitrator dismissing plaintif from. part- 


nership-Sec 231) Sec: '30(c) of . the Parnership Act 1932, "Section 46 


l 48-Right of one partner to apply: the firm Assets in payment of debts- Waiver 
of. such right. Arbitration Act 1940. ‘Sections - 14(2), and _30(c) filing» of 


award- Arbitration ‘Act 1940 ‘Sections MO) and © filing > of award - 


beyond time. A ne ee ee ec 
Held. ::...The "m annot. be said to didus created a Dew 


partnership in the award and did not exceed his. power - . under the law, . 


"Held... It is not operi toa party not ` being - an aggrieved ‘party. a 
to challenge an award'ds being - otherwise invalid on the ground that the: " 
- award. does . rot ' make provision ‘for:the paynient of the Firm Debts ont , va 
"of the assets of the Firm ; E: Y- qr ctu 
= Held furthér TES -.That the deélaration of- the’ award is à judicial 
act and the filing of the award is a pure rpinisterial, act. The filing of 
the award beyond the tiine allowed does: not amount to misconduct for which 
aù award may be set-aside: in all such cases the-Court has power to extend 


Hnc : Het eh PN f m i ' 2 " p P x i 
Held further.. , that yhére the issues have been framed. by the arbitra 

tor himself, law dom not demand that each one of the issués should 

. be-answeréd by the arbitrator. .The failute to answer an issue does 


not.’ amount, to misconduct" wider the Act 1 ; 
, ° Cases ‘referred "to-A.LR.-1925' PC29-ÀIR. 1348; Bonity page E | 
" 85 C.L.J.-page 176" T a OPE 
Tie judgment of the Cour wis devered by P.C. Malik i 


/ vo. 


$2 C. "Mallick; J :— This is 'an application to set aside an 
award. The:sons of One Hari Narain Paul deceased used to ` 
"carry on two. businesses, one ‘business in. ‘ Homoepathic medi- 
cines known as Paul and, Co. ~at 82, Clive Street and another 
in paper known as Hari Narain Paul'and Co., at 103, Old China . 
Bazar Street, These ‘businésses were carried on ‘in co-partner- - z 
ship. In August: 1952, there was .a-dissolution of partnership - 
and. a „new „partnership agreement was entered into between 
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- 


| dires of the sons of Hari ‘Narain, namely, Pannalal, Chunilal 


. and-Luxmi Narain, and the legal representatives of Jiban Chandra, 
- -another son df Hari “Narain, who. was dead. On. 13. 12.1955 


` «pe heirs of Jiban Chandra ‘intituted a suit in the court for dis: 
‘solution of partnership and accounts against the said three sons ` 


of*Hari Narain.’ In the said suit, the. plaintiffs n made an applica- 


tion. for the appointment ‘of Receiver. Thereupon, the defen- | 


dants made an application under S. 34 of the Indian Arbitration 
Act for stay of the suit on the ground that the Mud agree- 
ment contained .an arbitration clatise. 


-= 


z (2) It appears that on 3i. i. 1957 a consent order of reference 
was passed by this courf'in both the suits and the pending matter 
 under*the.Indian Arbitration Act. On the dàte of the order 


the following matters were pending: d) the suit for dissolution 


of partnership, (2) an application for the appointment of Re- 
ceiver in that suit, and (3) the application for stay of the suit 


“under S. 34 of the Indian Arbitration BR. 


— 


: (3) Mr. R. Chowdhury, learned counsel for the petitioners 
contends that itis a reference made in a pending suit under 
-Chapter IV of the Indian Arbitration Act. . The Petition dated 
14.1.1957 on which the order of reference was made, is a peti- 


tion under-S. 21 of the Arbitration Act, and the order of re- 


. ference is made “under S. 23. The orderconsists of two parts. 
The first is tlie stay of the suit. -That is clearly under S. 34. The 
second part, which is the order of reference, is made .under S. 
23 of the Act. It Beems to me that Mr. Chowdhury is right 
in his submission that the referénce was made. under S. 23 of 


d Indian Arbitration Act in the e pending Suit No. 3192 of 1956. 


(4) .Mr. D. K. Ghosh; the Arbitrator Mn by the 


order, thereupon entered- upon the reférence. He héard the 


-parties and their witnesses and made his award on 25-7-57. 
The Arbitrator sent the award along ‘with all papers to the Regis- 


. < trat of this Court on 9-9-1957. The award’ was-filed -by the . 


Registrar on 6-12-1957. Thereupon, notice under S. 14(2) of 
. the Act was pail served on the parties. The instant notice 
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° o e Cv. to set aside the. award was “= out by ite defendants a 
mr 
vorz -* * 1958 on 5-2-1958. 007 -— e ' e. "E. - 


Pa peu . (5 The first point E by. Mr: Chowdhuty to set ast 

“Petitioners the award is that the Arbitrator went beyond his power in e 
d pau] much as, by the award, a new partnership ` was created between . : 

and others the defendants after dismissing the plaintiffs with a,certain sum 

PUR C. Mallick, J. Of Money to.be paid by the iE d The award is: short 


Ni and : reads LJ follows : ^ 
' D s UR EE 
| | “T — PON N | Fan 
| 507 LIA Pannalal Paul, Chinilal Paul and Lakshman Chandra ^. 


Paul are from this @ay entitled to. the right title and interest in 
^. the business of Harinarayan Paul. & Go. They will have all - 
57 - the assets of the said two business: including “Good: Will’. and ~ 
ce tenancy rights of the shop. “They will bé responsible for and- 
j bear ‘all the debts and liabilities of the said two business in res- 
.  . pect of Incometax, Sales Tax, Chartered Bank .of- India. Ltd., 
© -77 Titaghar Paper :Mills Ltd., Bholanath Paper House, arrears 
ANN . . of rent and. other small sondy idet Nm ] 


E 
ze IS 


- 


- m a 


2 . $m. Padmabati ap Satya Charan Paul bod Amarnath 
Paul will, from this day, have no right, . title and interest in the 
said twó businessés, nor will: ‘they have any PRR or debt of 


- 


- thesaid twp business. © i- oa 
c Sy : 


r 


207 l 3. Parinalal Paul,  Chuinilal Paul and: Lakshman ‘Chandra: : 

nm Aa a Tia Paŭl will indéniriify and reimburse Sm. Paul in case the latter ' 
i NE ‘Suffers any loss ón-account of the aforesaid -liabilities or debts - 
m of the said 2 businesses. 55 eter Aa 


- 


E 
~ ao 


» BM Pannalal Paul, Chunilal Paul and Lakétiman Chandia: 
MEC Paul will forthwitli pay Sm. Padmabati Paul, Satya Charan - 
EE Paul and Amarnath Paul the’sum of Rs. 12,255 [Rupees ts twelve 
thoisand two hundred and fifty five only). m s 
"E (6) Clauses 5, 6'ánid F deal with costs ‘and’ may be left “Suit 
X eee “ar eonbider ilioh. . : | | a M s 


? 
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UAE MEC 03 
N The suit in which this award is made is one for disso- Civil 
lütion of parthership and accounts instituted by the plaintiffs | 1958 
all the d Ln 
against-all the» defendants. The plaintiff's allegation i is that the poder Gait 


defendants are guilty of mis-appropriation and of’ taking more ‘and others- ' 
than their proper share. The order of reference was made oer 
before any written statement was filed. What the case of the Pannalal Paul 
defendants ig, does not therefore appear upto this stage. The nd others: 
same is the case in respect to the petition for appointment of P. C. Mallick, J. 
a Receiver. No affidatit has been filed on behillf of the de- ` 

-fendants at the date when the order of refereno» was' passed. ` n 

Before the Arbitrator, the plaintiffs filed their state; nent of Facts. 

- stating their own case With full particulars agairst the defen-. 

 dants.¢ The case is substantially the same a$ madé in the plaint. 
Statement of Facts were affirmed on 15.3. 1956 dit puting all the 
allegations made by the plaintiffs. After dealing with the alle- 
gations made in the plaintiffs’ Statement of Facts, p 
pléaded jn paragraph 22 as follows : LEE EE 


= 


“The jeimondenü submit that the petitioners liave no cause - 
of action here-i and the learned Arbitrator she uld make an 
award accordingly dismissing her claim, with costs.” The de- 
fendants have been acting throughout jointly as ja single unit. 
They have neither claimed a -dissolution of. pa rtnership nor ` 
accounts inter se. They want the plaintiff's clainr to be dis- 
missed and continue to carry on the partnership business as * 
before, apparently, without the plaintiffs, if nec SaN 


(8) What the Arbitrator has done in this i The plain- 
tiffs are dismissed from the partnership. "They, are given a 
certain sum as, their share of the business. The defendants 

jointly are allotted all the assets and all the liabili ties including 
the good-will, so that, if they so desire, they can curry on a new 
partnership business. If the plaintiffs are held liable for any. 
debt due by the partnership, the' defendants must , indemnify 
the plaintiffs. There is nothing in law to -preve it dissolution 
of a partnership in this way. Having regard to the facts of the . ` ‘, 
case, namely, the nature of the dispute, the grouping of the 
- parties. -and the desire of the parties as can be ascertained. from 


B - 
x = vs = - . ^ a 
B .- r ju 
- B - 


4 . 
`~ 
+ ` b e - *oD*'u s 


- 
s 
f 23 


T7 - -r 


os Que ue. b oo e V a a a V. 
20,968 a, CALCUTTA LAW JOURNAL ^ n 07 07 ga 
c cL CA PPM a crt 
PE ` their TTE pišadiâgs, 1 this j js one f «tho ost. sensible’ ways i 
A 25 1958 ^. of adjusting the- dispute between the- ‘plaintiffs on: a thie one part. 
QE ammi and the defendants on- the other., LI. v e es E 
nA oa; ace us - » = 


ree Se -On ‘the other hand, the defendants,’ df they. so desire, need: not’: 


~* a B 


A Petitioners | > (9) “As I ead the- award, Į do not find: any. ‘attempt’ ‘on: ey = 


__ Pannalal PIA. "part of. the Arbitrator to create’ a new ‘partnership betwéen: the. 


i = . ; and others” . - defendants... The defendants. | have- been -given-the` assets, lia-.- a 


EE PI Ce: - Mallick, J bilities and -good- will jointly and jf they | 80. choose they: can: 
o^ -> earryvon the' business as.a new ’ partnership. . This does:not’ mean 


s 1^ ~= - 


E oe that the -Arbitrator has created a’ new partnership by his: award." ce 
. He has only left it open to the defendants to create a new part- e 

zw í s if they so. desire; to carry on the-business: -by themselves. "i i 

NELOU. ME A carry. on. the- business, under a new partnership. They a aré- free 

A cC WO. » to-realíse “all the asséts; liquidate. the liabilites of- the. partner- ] 

QUALI 4 At ship: and. appropriate the ‘balance -amongst themselves. :That | ` 

21 01. 9 s T -isal that has been-done. I do-not find- anything wrang in dt —— 


Au os do 'not-agtee;with Mr.- Chowühüry that the Arbitrator. has’: 


2074 7 7 s, gone out of his way and -acted in excess of his power: by’ creat-- i 
Oe aye ~ing. a pew “agreement: of partnership for' the eparties.” In- this. - 
"E T. 5 .. view of thé«matter.the. decision of the-Judiçial Committee -in . 
TS - n -the- case Rampratap ! Chamaria- "V. “Durga Prasad '"Chamaria" Te: 

- x (7 . , ported in 531 Ind: “App. i (AIR 1925 PC 193) (A) becomes inapplis .. 
JAM 2x cable to the facts of. this : case. ~ The award in- Ram Pratap's | 
MT la D QU ase’ (A) expressly “created à new. partnership’ after: dissolving -` 
a i EL as the: old partnership: . It declared the. shares: ‘of ‘the parties. in 
E sc EE the . new: partnership: 'and stated. "what would happen in the event '- 


| ps EN s l of any of the parties. not agreeing to the terms “and: conditions ^^ 


-~ 4 


2. 2 E ue i . of, new partnership. “The. Judicial committee; ‘held ‘that the ` 
M order. of referérice-in a suit for-dissolution of partnership- did’ 
ES cr a hot authorise the: arbitrator. to create a new Partnership and: . 


- 


El m s "n sin ‘making such an award. In -the instant case ‘the ‘Arbitrator: 
m TE “has. not created a new partnership i in his award and; as $uch can- 


YES. oue Li cS ON ` not be said. to have exceeded his power ‘under the Order: of Re-. - 
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| ^ Ad and: E suci. 4s. “otherwise void”. “The argunient: i is that 


a 


a partner lias a right, on the dissciution: of: partnership, to have 
. “the assets of *thé partnership- applied. in: payment of the debts 
` gnd liabilities of theæpartnership i in the first instant. Thé award 


: does not provide fór the payment of partnership debts out of 
^^ the assets., de e the entire assets ‘and liabilities’ of the part-. 


nership atesaflotted to the e defendants without making provi- 
sions for the payment of partnership debts out of these assets. 


"This is contrary. to law.: Mr. Chowdhury strongly relies on. 


the case of. Sherbariubar. Jafferbhoy v: . Hossenbhoy- -Abdoolbhoy 


. decided bya Division Bench of the Bombay High Court consist- | 
ing of the Acting Chief Justice Chagla and Bhagwati J., and 


reported -in AIR 1948 Bom 292 (B). In. this case the award 


"provided that the debts and liabilities of the partnership-should 
_ be. discharged by the parties in equal share? So also the out- - 
- standings are to be equally divided between the parties after ~ 


realisation. The award, however, provides that on payment | 


by Hossenbhoy of the sum of Rs. 34. 180/-tó the petitioner, the 
other partrier the property of the partnership and assets including 


- Books of account, papers; documents . and vouchers 'and-good- 
` will. shall vest im .and ‘belong to- Hooseinbhóy: `. This award - 


` was challenged inter alia, on the grourid. that the above provi- 


Y 


„sions run; counter to S. 48 of the Indian -Partnership Act. - The 
iaward was, attacked “on the ground ‘that. ‘notwithstanding: the 
"award; the petitioner continues to. be, liable to third parties for 
the entire ‘partnership debts. The result may: “be. that, if the 


ry petitioner i is compelled to pay more than her proper. share, she 
. will not be, able to look to the partnership assets, which in law l 
 -ghe is entitled to: ‘This, contention was upheld by. the Court. 


-ay Facts in the cited case, llave. a good deal of resem- 


.blànce to the facts in. the ‘instant case. There are points ` 


. to. balance the facts in the instant cá&e.. -But-there are points of 


“difference.” In the cited case, the party challenging the award is 


|. the partner to whom the assets have not been allotted, whereas in 


. ^ theinstant case, the defendánts, who are challenging the award, 


are the allottées of the entire ‘partnership assets. This makes 


E: ES world of difference between tho cited case and the iüstánt'case. 


-. The f Feasdhing in support: of setting aside’ the award i in the cited 


9 


o 
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2 Civil — case hàs, Hereford. no application to the facts in the instant 
1958 ^ ' case, in which the plaintiff respondent has not ‘been allotted 


` erete e have been allotted all the partnership assets, and they are ex- 
rao pected to apply the partnership assets in liquidation of the liabill- l 
. \  PannalalPanl ties of the partnership. If they do not, the plaintiff would suffer . 
l : and other against which an indemnity is given | to her in the. award.’ She | 


v C. Mallick,J, does not complain: -The defendants, to whom tlie entire assets 
i” a have been allotted, is not entitled to objeet to the award on the 


ground that the plaintiff might suffer. The defendants in the : 


instant case.cannot make any grievance as the petitioners could 
and. did in the cited case. 


° f à 
T 7 
7 2 s 


(12) Section 48 of the Act lays down the rules for settle. ` 


ment of accounts between the partners. The right of partner | 
to have the partnership- assets applied in payment of the debts 
and liabilities is provided for in S. 46 of the Act. This right - 
of a partner is as against the other. partners. If there is any 


plain and ‘not others. The aggrieved ‘partner may not insist 
on this right and agree to the allotment of all the assets of the 
partnership to the other -partner before the debts due to third 
partner are paid off. This right may be waived by the aggrieved 


partner. In my judgment it-is not open to any party, other i 


than the aggrieved party, far less the party to whom the entire . 
assets hàve been allotted, to challenge a decree or award ori the, 
: ground that the decree or award does not provide for payment 
“of the partnership debt out of the partnership assets. The 
method of dissolution embodied i in the award, in my judgment, 
does not run contrary to the provisions of Ss. 46 and 48 óf the 
Partnership Act» | i RE 


Eas (13) "Mr. Mustaphy, - following Mr. ‘Chowdhury; made. 
- another point; which requires to be considered now. The 
- order, passed by me on 6.9.1957 is in the following terms. 


T E “It is ordered that the Arbitrator appointed -here-in be and 


~ 


violation of this right, the aggrieved partner is entitled to com- ' 


en- is here -by directed to serve notice of making and signing of the 


any assets whatsoever of the partnership. The defendants, -` 


1 


E 7 
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order to the parties personally and file his aac in Court-on Civil 

or before the 23rd day of September instant : and it is further Pegs 

ordered that the office of the Registrar of this court do accept Padmabati Paŭl 

the award if filed as aforesaid on due notice under S. 14 (2) of Bender 

the Indian Arbitration Act.” ` A PME Paul 
: i and others 


"7 


Mr. AV ami that the Arbitrator has been direc- P. C. Mallick, J. 
ted by the order to file his award in court on or before 23.9.1957. 

The Arbitrator has not complied with this order of the court. 

e ‘All that he did was to forward his award along with the papers 

to the > Registrar on 9.9. 1957, but he did not,file the award within 

the period, as directed by the order, The distinction is there, s 
"between the. forwarding of the award to the Registrar and the 

filing of the same after the award is properly stamped. There 

is invasably a time-Jag between the receipt of the award by 

the Registrar and filing it after the award is stamped. Under 

the rules of this. court, the Arbitrator is only to cause the award 

to be filed by sealing it to the Registrar of this court. The 

Registrar thereupon serves notice on the parties, and the party 

in whose favour the award is, _ thereupon, furnishes the stamp 

to be determined by the Collector” of Calcutta, if necessary, 

and thereafter the award is filed. In the instant case, though 

the award was forwarded to the Registrar. as far back as 

9.9.1957; the award was actually filed of 23. 12. 1957. 


'(14) It is argued by Mr. Mustaphy that the Arbitrator 

.* in the award in the instant case must be held to have not com- 
“plied with the directions of the court, and, as such, is guilty of i 
| having misconducted in the proceedings. The Chamaria case 
(A) and the Bombay case' (B), previously noted ‘are’ relied on ds 
authorities in support of«the proposition that it is incumbent 
on the Arbitrator acting under an order of the ‘court -strictly 


l * - Pannahi Paul | - defined. in the. order of reference’ . "The Bene of "à referente 
- _ and others- “ 


: 7 ^P. C. Mallick iJ. 
. - Ps ^T 


0. ^ 75 down in Chamaria's- case (A) arid the Bombay. case 8), ‘It is Be 
t.t tet9 tobe noted that. “the: -making of. the award” is held to be' bad.. a 
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as g ‘Civil o -to comply. with the’ terms ad ot an award: which i is in bec 
1958 A " ` dience ‘to -the order of réference. An -arbitratipn conducted 


Padmabati Paul dn pursuance toan order of the court is subject fo 1 the. general” 
Petitioners _ ‘supervision - of the court, and the: power of. the “Arbitrator. is © 


- catiiot ‘be expanded, even by. consent of the f If more 
waa : power. is -to-be given to the Arbitfator ‘than’ is py vided for in. 
e ld E | ehe order of réfererice; the parties | ‘or Axbitrator nuit. come to` 
M ur NE the court to. get An- order. to that effect. Tf ‘there’ is no ‘order f 
TAN SX ect expanding the Scope of the  Arbitrátor, and the Arbitrator‘makes "e 


f Ld > 


- 
- =- 


MEX. . - "an award i in excess. ef: the- -order: of reference; -even thougli such - 
E p excess of power was -exerciged with the consent of all the paities, | 


- 
- a ge ~] 


E ue ORE d such award ‘will be set aside: as being “othérwise invalid”, ‘having _ 


LM been. made.in excess of. powers: This is the’ proposition li liad .- 


E 
- = - A“ = 
-~ 


he SN ex The making of an -award isa "judicial act, while the - filing: of 
i Po [E the award i 1s. a ipere. ministerial act. “The above’ two. authorities. . 
Tm E x “> i do not jay down. the proposition that if. the. filing of the: award . 


rs: beyond the date laid down, the. award. will be-bad and i is. liable: 


D “award, except $ò far as thie Limitation Act? affects thé question. . 


= 


An E ND Jn. the casé of Dhansukhlal "C. “Mehta v. Navnitlal <Chunilal, `- 


E Ei x ud “reported in AIR-1934 Bom, 398 (D). it has been held. by-Kania- ` 


e A Mo J. „that where the Arbitrator. has -made the award’ but not filed 
ND » it. within the-time, the- court has jurisdiction. to extend the time . 
pte for; filing it- -In the. ase of ‘Kabmbhe Mavi v. Dominion of 


ES CT `= quasi-judicial: ct 'and has. nothing to do with tlie- validity of the = E 


~ 


3 |" Bas “ato ‘be set aside: , Tt has been held, amongst others, in- jé a : a 
Be E i “of, Fbrahim Kassem. v. ‘Northern Indian ‘Oil Industties Éd., " 
XN ON ^ reportéd i ii AIR 1951 Cal-230- (C) by this court that the filling. 

| oe : eaS 2 xe of an award 48 a "ministerial act and, is not a "judicial act or a` E 
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“India (decidéd: by Burns Court): put in: AIR 1953 SC Ciyil 
Bt s D P i 58 
| 3138), itis stated ; T OE E 
f = Padmabati Paul 
E "Under s. 7 the aiai filing by the umpire is not esseri- per eia 
F : V 
tial. Iti is*suf|eient, if the umpire causes the award to be filed. Pignal 3 Paul 


Where i in response toa notice issued to him, by the. Court, the and POE 
, - umpire forwards. to thre court the award by post, there i is suffi- P. C: Mallick. J. 
. cient- M ad with S. 140). : -$ 


- 


T 13) ‘Even if on-the construction put on -the- order by Mr: 
Mustaphy, it is held that the Arbitrator was required not merely 
to forward the- award to. the Registrar: for being filed within 
“the 23rd September 1957 but to file the same within. that date, 
in my judgment, such filing beyond the’ date does not amount 
to misconduct for which the award is liable to be set aside. In 
such a case, the court Eus always power to 'extend the date of 
flling the award, which: I do, i in the instant case. In the instant 
case, all that the Arbitrator was required to- do „was to forward . 
the award-to the Registrar foy being filed.: That is what I meant 
E when I meant when I made-the order dated 6 9,1957. That 
d is how everybody, including the Arbitrator and the Court offi- 
- Cers; understood tlie order. The. arbitrator, in my judgment; 
^'* has not disobeyed the order of the court in forwardirig the award 
| to the Registrar for being filed in September 1957. This point 
Mm by Mr. Mustaphy also fails; 


~~ 
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(16) It is faintly argued that even though a a number of 
issues were settled by the Arbitrator in the proceedings, the - 
: Arbitrator i in his award has not answered the issues. ues. The Arbi- . 
~ trator i is not bound to answer each issue, and failure to answer 
the issues does not amount to misconduct. It is to be noted s 
that. in the instant case, the court did not. frame the issues in 
tho, order of-reference: In such event it “would be necessary 
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for the-Arbitrator to answer the issue. In the instdnt. Case, issues 
were framed by the Arbitrator in the: ‘proceedings before himself 
and the law: does not require the Arbitratot to answer each ope 7 - 
of. the issue; I ud state, however, that as thís point is not 


very strongly Breed I hold that this pei is mei: any subs- . 
tance. VO uu B TES 


~ 
- - - 


- cc 


(17) - No other point has been urged i in support of ihe appli- - 
cation. : ae “ 


(18) For reasons stated ee the applications is dismissed . 
with costs. — si 
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